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ELECTION COMMISSION, INDIA 

New Delhi, the 19th April 1968 
NOTIFICATION 

S.O. 677.—Whereas the election of Shri Pratap Keshori Deo as a member of 
the House of the People from the Kalahandi constituency of that House has been 
called in question by an election petition duly presented under part VI of the 
Representation of the People Act, 1961 (43 of 1951), by Shrl Ghqnshyam Das 
Thiranl of Brajrajnagar, District Sambalpur (Orissa State); 

And whereas the Election Tribunal appointed by the Election Commission 
In pursuance of the provision of section i88 at the said Apt, for the trial of the 
said eleatlon petition, has, In pursuance of the provisions contained in section 103 
of the said Act, sent a copy of its order In the said election petition to the 
Commission; 

Now, therefore. In pursuance of the provisions of section 106 of the said 
Act. the Election Commission hereby publishes the said order of the Tribunal. 

IN THE COURT OF THE MEMBER, ELECTION TRIBUNAL, SAMBALPUR 

(ORISSA) 

Phbbent;— Shrl J. K. Misra, M.A., Bi., Member, Election Tribunal, Sambalpur. 

Election PunnoN No. 471 or 1987 
Dated the 28th February, 1968 

Shrl Ghanshyam Das Thiranl—F*etition€r. 

Versus 

1. Shrl Pratap Keshori I>eo. "I 

2. Shrl BiJoy Chandra Pradhan. | 

3. Shi^ Jogeshwar Majhl. j-Respondents. 

4. Shrl Satyanarayan Jena. J 


For Petitioner:—8hii S. K. Bose, Bar-at-Law, Shrl S. Mitra and Shrl B. 
l^sa. Advocates. 

For Respondent No. 1:—Shri A. Das, Shrl M. Bohidar, Shri K. B. Parhl, Shrl 
K. M. Panda and Shrl S. Supakar, Advocates. 


JUDGMENT 


The petitioner was the congress candidate for the General seat f^ra the 
Kalahandi double member Parliamentary Constituency in the last General 
Election of 1M7 and the respondent No. 1 was his successful rival from the 
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Ganatantra party. Respondents 2 and 3 were the respective rival Gana- 
tantra and Congress candidates for the reserve seat and respondent No. 4 was 
an Independent candidate for the General seat. Alleging that the respondent 
No. 1 was ^llty of several corrupt practices of bribery, undue Influence, syste¬ 
matic appeal to vote on ground of caste, race or community and incurring or 
authorising of expenditure In contravention of section 77 of the R. P. AcPand 
also alleging certain non-compliance with the provision of the Act or rules made 
thereunder, the petitioner has sought for a declaration that the election of the 
respondent No, 1 Is void and for a further declaration that he has been duly 
elected. The petitioner’s prayer for the declaration that he has been diily 
elected was latter on withdrawn and as such all Issues framed on basis of the 
recriminatory petition filed by respondent No. 1 were struck oil against the 
opposition of respondent No. 1 (vide order No. 59 dated 10-1-58). Some of the 
allegations of the petitioner against the respondent No. 1 lacked in material 
facts and particulars and they remained vague irrespective of sevral opportuni¬ 
ties availed of by the petitioner for amendment and so those allegation were not 
brought into issues on the authority of A.I.B. 1955 Supreme Court page 610 
(vide order No. 34, dated 26th October 195T). As to the other allegation of the 
petitioner which were considered reasonably speclflc the following issues were 
framed and I shall advert to the corresponding allegations while discussing each 
Issue. 


Issues 

1. (a) Did the respondent No. 1 appeal to voters on 22-2-57 and 6-3-57 in 
meetings at Dahagaon and Bhawanlpatna respectively to refrain from voting 
for the petitioner as the petitioner was a Marwarl 

(b) Are such appeals hit by, and do they amount to “systematic appeal’’ 
as referred In sec. 123(3) of the R.P. Act? 

2. (a) Did the respondent No, 1 on 22-2-57 In meetings at Behera and Char- 
bahal ask the voter* to assault petitioner’s men whenever they met them? 

(b) Do such instigation* of assault, In absence of any allegation about their 
having been actually communicated to those against whom Intended or having 
been actually effective, amount to undue influence under sec, 123(2) of the R. P. 
Act? 

3. (a) Whether any, of the assualt* referred to In para 4(d), (e) (f) and(g) 
took place? 

(b) Whether such assault amounted to undue influence? 

(c) How far the result of the election has been materially affected by such 
assaults? 

4. (a) Did the respondent No. 1 In a meeting at Koksara on 23-2-57 Instigate 
violence against petitioner’s workers and supporters? 

(b) Was the Jeep car of the petitioner attacked and his men assaulted as 
alleged in para 1(a) of particulars? 

(c) Was the said attack and assault due to the said instigation by respondent 
No. 1? 

(d) and If not, how far the result of the election has been materially 
affected? 

5. (a) Was there any extortion of money from petitioner’s Driver as 
alleged in para 1(b) of particulars? 

(b) Were the person involved In the said extortion workers of the respondent 
No. 1? 

(c) Does the case amount to undue influence committed by, or committed 
with the consent oif the respondent No. 1 because his workers committed undue 
influence? 

(d) and if not, how far the result of the election has been niaterially affected? 

6. (a) Did the respondent No. 1 mishandle the ballot box in booth No. 64 
Punmapada on 6th March 16677 

(b). Has the result of the election been materially affected thereby? 

7. (a) Did the respondent No. 1 in meetings held at Joypatr^ Dharmagarh and 
Koksara on 24tb February 1957, 19th February 1967 and Mrd Februaiy 1067 res¬ 
pectively instigate electors to assault petitioner's workers and do other acts of 
violence as alleged in para 2 of the particulars? 
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(b) . Were the petitioner’s workers or supporters actually frightened and his 
election work actually hampered by the said Instigation? 

(c) . Do such Instigations of violence, in absence of any allegation about their 
having been actually communicated to petitioner's workers and supporters amount 
to undue influence? 


8 (a). Did the respdt No. 1 in a public meeting at Bhawanlpatna on 5th March, 
1957 instigate threatening the workers and supporters of the petitioner? 

(b) . Did Angada Ghasi assault Jamal Khan that very day at Ghasipara of 
Bhawanlpatna? 

(c) . Was Angada Ghasi a worker of the respdt No. 1 and Jamal Khan a sup¬ 
porter of the petitioner?. 

(d) Was the said assault due to the said instigation by respondent No. 1? 

9. (a) Was there any Incident of threat resulting in breach of peace as alleged 
In para 5 of the particulars? 

(b) Were the authors of the incident workers and agents of respondent No. 1? 

9. (c) Does undue influence by workers and agent amount to undue Influence 
by respondent or undue influence committed with nis consent? 

(d) and If not, how far the result of the election has been materially affected? 

10. (a) Did the respondent No. 1 Instigate assault on petitioner’s workers as stated 
In para 8 and 9 of particulars? 

(Ij) Was there any real assault committed on petloner’s workers as alleged 
in para 7, 8 and 9 of particulars? 

(c) Were the assailants In any of those cases the agents and workers of the 
repdt No. 1? 

(d) Were the assaults referred to in paras 8 and 9 of the particulars due 
to the instigations of the respondent as alleged? 

(e) How far assaults materially affected the result of the election? 


Findings 

Issue No. 1 —Petitioner’s case [uide para 4(a) of the petition] Is that in a 
public meeting addressed by respondent No. 1 (hereinafter called the respondent) 
on 22nd February 1957 at Dahagaon village, he asked the electors not to vote 
for the petitioner as he is a Marwarl: that the respondent also addressed to the 
similar effect in a public meeting at Bhawanlpatna on 5th March 1957. About 
the Dahagaon meeting the witnesses for the petitioner are P.Ws. 10,13 and 17 
and the witnesses on the respondent’s side are R.Ws, 5 and 12 besides the res¬ 
pondent himself as R.W.2, P.W. 10, as admitted by him, is a klne-house keeper 
under the control of the Gram Panchayat of which respondent No. 3, the schedule 
class congress candidate for the Parliamentary Constituency, Is the Surpunch and 
as such is a highly Interested witness. Even so, what he has stated he does not 
say that the respondent stated in the meeting that the petitioner was a Marwarl. 
On the contrary he goes to the extent of saying that the respondent expressed 
In the meeting that if the petitioner come for votes he should be assaulted which 
ts neither the petitioner’s case about Dahagaon meeting and which is not sup- 
Dorted by the other witnesses. According to P.W. 13 the respondent said that 
from the congress side a Marwarl named Thlrani of Calcutta has stood against 
him and that; people could never carry their grievances to him and evp if they 
went he could not understand their Oriya language and so he shpuld not be voted 
for bv anyboi^y. P.W. 13 is one of the employees of the Orient Paper Mills at 
Braiarojnagar and the Orient Paper Mills took keen Interest In the election of 
Mr Thlrani, the petitioner, by sending many-offleerg and vehicles to make pro¬ 
paganda for him, since Mr. Thirani was erstwhile the Manager of the ^per 
ivniic and he is closely related to the Proprietors thereof. According to P.W. 13 
he^had been sent by the Paper Mills with an urgent letter to Mr. ;mram, then 
camping M Bhawanlpatna, and Mr. Thlrani sent Tilm in ajeep to Dahagaon on 
Februarv 1957 to enquire about the progress of work In that area and so 
he hapSS^t te present at the scene of the meeting: that after the meeting 
he S b^k to Mr Thlrani that very day and the next day he came away to 
hU Headauarters at Bralarajnagar. So apart from being p Intererted witness 
pH? 13 is also a chance witness. Accordin^o P.W. 13, on 

nama Voni Dahagaon, be narrated to Mr, Thlrani whatever he had heard In the 
meeting According to the witness the respondent did further say In the moling 
Ehould not allow Mr Thlranl’s men to stay in villages and they should 
Irfak S v^s and d Mr. Thlrani, the petiW himself does 

pot appear In the box to corroborate this witness; nor does he states In his petl- 
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tion about the alleged Instigation at Dahagaon meeting of breaking hia vane and 
driving away his workers, though the witness says that he reported the whole- 
incident to the petitioner, The witness admits that he has not mentioned In his- 
T.A. bills to the Paper Mills about his visiting Dahagaon on the said date. In 
the circumstances the testimony of P.W. 13 Is unreliable. P.W. 17 was an Inde¬ 
pendent candidate of the Kaslpur Assembly Constituency, which was covered by 
the Parliamentary Constituency, who forfeited his security deposit and - the res¬ 
pondent’s suggestion is that this candidate was set up by the congress to split up 
the local votes against the Ganatantra party. According to P.W. 17 he went ^ to 
the village Dahagaon on the alleged date of occurrence for holding an election 
meeting for himself and going there he heard of the respondent’s meeting at that 
very place on that very day and so he attended the meeting. According to him 
the respondent said In the meeting that Mr. Thiranl was a Marwari and the 
congress has set him as a candidate there and he could do nothing beneficial to 
them and so saying he asked the audience to give him votes. According to him 
the respondent further said in the meeting that people should not allow 
Mr. Thlranl’s men to enter their villages and should push them out. A sugges¬ 
tion was put to this witness that he was carrying on his election propaganda in 
a Jeep of Mr. Thlrani which he has sought to deny and according to him he was 
going in the jeep of one Balaram Babu, in a hired house of vmose 
Mr. Thiranl was holding his election ofiice and the said Balaram Babu 
was another independent candidate for an Assembly Seat. Though he 
claims to have been moving In Balaram Babu’s jeep und not -rto. 
Thirani’s, he cannot give the number of that Balaram Babu 

nor the name of his driver. The witness admits that he spent Rs, 25 for 
printing of his election pamphlet which ho did not show in his election expenditure. 
Thus ha is another unreliable and a chance witness in the chain and is overzealous 
too in seeking to make out a case of Instigation of assault on petitioner s wickers 
by the re.spondent at Dahagaon meeting, which is not the petitioner s case, IbV/s. 
5 and 12, who are both residents of village Dahagaon and who claim to have 
attended the respondent’s meeting, have stated that the respondent did nen sajr 
in the meeting that Mr. Thiranl was a Marwari and nothing has been brought ow 
from their cross-examination tg challenge their veracity or impartiality. In tne 
result I hold that the petitioner’s allegation about Dahagaon meeting Is unsub¬ 
stantial. 

Next coming to the Incident at Bhawanipatna on 5th March, 1957, petltione^^ 
case (vide paras 3 and 11 of the particulars) is that not only the respondent 
appealed to the people not to vote for him since the petitioner was a Marwwb 
but also he “instigated threatening the electors, voters and workers supporting; 
the petitioner and frightened them and instigated his workers to ^sault the 
petitioner’s supporters.’’ Issues 1(a) and 8(a) refer to the incident at the saiu 
Bhawanipatna meeting, the former dealing with the question of appeal to vote 
on ground of community and the latter dealing with the question of undue 
Influence. The respondent’s case is that in the said meetmg he <hd not make 
appeals in the manner alleged. The witnesses on the petitioner s side about 
the incident at Bhawanipatna meeting are P.Ws. 15, 19 and 41 jod on the 
respondent’s side are R.Ws, 4 and 6 besides the respondent himself. The P.Ws. 
seek to support the petitioner's case that the respondent stated In the meeting; 
that the petitioner was a Marwari and he besides asked the audience to assaiut 
petitioner's workers. The point Is how far these witnesses are reliable. P.W. 1& 
13 an Insurance Inspector. From the account given by him of his past employ¬ 
ments It appears that he is a man of chequered career. It is admitted by hitm 
that he booked the case of the wife of the respondent for an Insurance at 
Bs. 50,000 and received the first premium and later on the proposal was reject^ 
by the concerned insurance company. The respondent’s suggestion is that he 
rebuked the witness since the first premium being received by him in time was; 
despatched in delay. Though the witness denied the suggestion about the dilatory 
despatch, curiously he claims Ignorant as to the reason why the proposal was- 
not accepted by the company. Admittedly the witness was a congress worker 
from 1930 to 1948 and according to him he lost sympathy for the congress there¬ 
after when there was division in its own rank, while at the same time he claims 
that he has no antipathy for the congress since then. He resides in a house of 
the father of the Vice President of the Adhoc Congress committee of the 
Kalahandi district and claims ignorance of the fact as to if his lessor’s son 
occupies that position in the congress committee. In the meeting of the respondent 
at Bhawanipatna 4 to 6 thousand persons attended and except marking the 
presence of 3 congress workers whom he named, he claims that he did not mark 
tne presence Of anybody else specifically In that meeting. P.W. 19 Is a pleader. 
Though according to all other witnesses on either side the said meeting at 
Bhawanipatna took place in beteen 10 to 12 a.m., P.W, 19 is definite that the 
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meeting took place at 4-30 p.m. This witness is not only a foin* anna member 
■of the congress but also a member of the local Mandal congress comrnlttee and 
president the town congress committee. He was also the President of Local 
Ad-hoc Congress committee and he had read out the address of welcome to a 
Deputy Minister belonging to the. congress party in an election meeting held by 
that Minister during the last election. The witness was debarred by the Univer- 
.aity for one year for using unfair means in law Part II examination. The witness 
was asked as to why he did not inform the police or other authorities concerned 
as to the grave character of the offence, of which he was conscious, involved in 
the respondent’s speech in that meeting and his answer is “though a congress 
member I Was not a congress leader.* • • * To me the town congress President is not 
a leader. In) my case I was made a President without my consent. * • * * Though I 
accepted the job I could not give full attention thereto as I had no time.” Though 
his passage money had been deposited in court, the witness says “I did not feel 
it beyond my dignity to come m the party’s vehicle, rather 1 requested for the 
vehicle and the party supplied it." While coming to Sambalpur as a witness he 
■stayed at the guest house of the Orient Paper Mills and though he denies that 
he was taking nis food as a guest there, it is deposed by P.W. 20, another pleader 
witness and his companion, that all of them were taking their meals free at the 
said guest house during their period of »tay at Sambalpur as witnesses. .Record¬ 
ing to this witness one Uchhabanand Padhan, a congress worker, met the witness 
on the 2nd day next after the date of the meeting to whom he narrated what was 
said in the meeting and the said Uchhabanand enauired from him as tp If any 
police oflflcer was present in the meeting; but according to the evidence of P.W. 15 
and also the statement made in the election petition itself Uchhabanand was 
present in that meeting and so this witness’s statement about Uchhahanand’s 
query holds no water. P.W. 41 is an old and active congress worker., A 
■suggestion was made to this witness that his wife had previously married to one 
Malu Naik of Midnapur, 3 miles off from his place of residence, and he eloped 
her a-way and re-married her; while denying the elopment, he claims ignorance 
as to if his wife previously married to Malu Naik. This witness is a dealer ip 
rice and according to him he regularly attends every market on the market days 
of Tuesday and Saturday from 7 to 12 a.m. to purchase rice, ’The day of the 
meeting at Bhawanipatna wag such a market day, falling as it did on a ^esday. 
If the witness would have attended the market he could not possibly be present in 
the meeting. Without trying to explain how he missed the market which he 
was regularly attending, he conveniently forgets if that day was at all a market 
day. According to this witness while he was working for the congress party in 
the election, he was working for no individual candidate and he “had never any 
occasion to explain to people about individual candidate,” As he aays “people 
were sometimes asking me who are congress candidates and without giving 
names I was telling them not to bother over names but to vote for the congress, 
I cannot explain -wny I was not naming the congress candidates when asked for 
by the people.” TTie above Interesting statement is made hy him in denial of 
the suggestion that he was a paid worker of the petitioner. At a latgir stage 
of his cross-examination the witness has said “people have never asked me who 
ress candidates and so I had no occasion to conceal their names and 
t go stated earlier.” ’Though he claims to be a very old and activ’e 
'orker, according to him he was working for the congress and not for 
;ss institution and he was not going to the congress offlae at Bhawanl- 
home town—during the election time and so he did not know if the 
petitioner Jiad his office there. Even he goes to the extent of saying that he did 
not know who were working for the petitioner during the election time and 
that he only met the petitioner for the nrst time on the last date of the polling. 

It wag sufegested to this witness that he was a polling agent of the petitioner 

and hia rmly is "I was a congress polling a^ent,.on Cth March 1B57, at Bhawani¬ 
patna. I do not know if I was Mr, ThiranTs polling agent that day there. At 
9 P.M. of [Sth March, 1957, Gajananda Naik approached me to be polling agent 
for two congress candidates for the next day booth, I do not know If I was 
polling agent for the Assembly candidate or for the Parliamentary candidate. 
The poiliiw officer told me if I was congress poliing agent and on my affirmative 
reply I yias asked by him to put my signature. He did not ask me whose 
polling agent I wag. nor asked me anything on that account." What I 

have stated above about each of the witnesses is sufficient to 

condemn his reliability. The counter-evidence on the respondent’s side comes 
from R.W®. 4 and 6, apart from the respondent's. R.W. 4 is a retired postal Super¬ 
visor and R.W. 6 Is a retired Assistant Conservator of Forest. They claimed to 
have attended the said meeting of the respondent and according to them nothing 
was said by the respondent as complained of. R.W. 4’s evidence is sought to be 
assailed on the ground that he did not see am’- Ganatantra worker in the said 
meeting and he did not know who were congress and Ganatantra workers 


were congi 
I have nol 
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respectively in the Bhawanipatna town. There is nothing unusual in such an 
apathetic attitude of a retired officer towards election. He admits that previously 
his son-in-law, before he Joined government service about a year and a half 
back, was a Ganatantra worker staying at his residential house at Bhawanipatna 
while he was working elsewhere in government service and from this fact no 
inference of his interestedness in Ganatantra party is manifested. As to B,W. 6, 
his son is married to a niece of the Palace Controller under the respondent. He 
has also like R.W. 4 stated that he did not know who were the congress and 
Ganatantra workers in Bhawanipatna town. These are very insufEcient grounds 
to discredit their testimonies. While both sides have examined some witnesses 
whom they have respectively claimed to be present at the Bhawanmatna meeting, 
no attempt has been made to examine the Additional District Magistrate, the 
Offlcer-in-charge of the police station and some C.I.D, police officers who are 
admittedly present in that meeting.. The petitioner had Initially issued summons 
to the Additional District Magistrate and later on the same was got cancelled. 
The explanation offered on petitioner's side is that, since as appeared from the 
affidavit of the District Magistrate that the A.D.M. had submitted no written 
report about the Bhawanipatna meeting, the petitioner did not consider it worth¬ 
while to secure the presence of the AJJ.M. Even if the A.D.M, made no report 
when ha was personally present in the meeting, he would have been one of the 
best witnesses and the non-examination of any of the said officer-witnesses is a 
circumstance against the petitioner. Apart from that P.W. 21, the District 
Magistrate, has stated “A.D.M. Narayan Mahapatra attended the meeting. He 
gave a report about what was said in the meeting. I went through that report 
and I did not find anything objectionable in the speeches made, as reported by 
him.” In view of the evidence and the circumstances stated I have no Hesitation 
to hold that the petitioner's allegations as to what was said in Bhawanipatna 
meeting is completely unsubstantial. 

It was urged by Mr. Das, the lawyer for the respondent, that even assuming 
that the respondent said that the petitioner was a Marwarl, either in Dahagaon 
meeting or in Bhawanipatna meeting, since none of the witnesses of the petitioner 
has said that there was an appeal to the audience not to vote for him because 
he was a Marwari, that would have entail no disqualification. According to his 
contention calling him a Marwari was merely descriptive and unless it had been 
expressly said that he should not be voted for because he was a Marwari, section 
123(3) R.P. Act was not attracted. In my opinion it was sufficient if the petitioner 
was described as a Marwari and thereby an implication was made, though not 
expressly, that he should not be voted for on that ground. Another contention of 
Mr. Das was that the word “Marwari” does not imply any community and for 
that he relies on the evidence of P.W. 35 who has said “there are Marwaris by 
caste and Marwaris by nationality: I am neither, though people call me a Marwari. 
Since I carry on trade people call me Marwari. People in Titllagarh side call all 
outsider business-men as Marwaris. Even outsider Barbers are called Marwari 
Barbers. Outsiders from up-country and not Bengal side are called Marwaris." 
“Marwari” etymologically means people of Marwar. Such people and the people 
In the neighbourhood gradually shifted to other parts of India as traders and 
people in Orissa understand that word “Marwari” to be a community of Hindu 
busmess-men coming from the western parts of India. Though the exact 
connotation of the word “Marwari” is not always uniformly realised, roughly it 
imports a community of such trading class people. The last contention of Mr. Das 
on this score was that even if the respondent In two meetings appealed to voters 
not to vote for the petitioner as he was a Marwari, it did not amount to a 
systematic appeal to vote on ground of community as those two meetings were 
only very stray cases out of the hundreds of meetings addressed by the respondent 
dming the election campaign. Section 123(3) R.P, Act requires that such appeals 
must be systematic and so I would accept the said contention of Mr. Das. In the 
result in answer to Issue No. 1 I hold that the respondent did not appeal to voters 
not to vote for the petitioner on the ground that he was a Marwari and that oven 
if he did so, it did not come within the mischief of section 123(3) R.P, Act, as there 
was no systematic appeal. 

Issue No. 2 

B. This issue raises the question as to if the respondent asked the audience 
in the meetings af Behera and Charbahal, both on 22nd Februa^, 1957, to assault 
petitioner’s men whenever they met them and If such instigations of assault In 
absence of any allegation about their having been actually communicated to these 
against whom intended or having been actually effective, amount to undue 
influence under section 123(2) of the R.P. Act. The petitioner’s allegations are 
contained In para, 4(b) and (c) of the petition in which It is alleged that the 
respondent told the audience to assault the workers and supporters of the petitioner 
wherever they were found. Nothing is alleged as to if any of such workers or 
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supporters were communicated of the said threat, nor that any of them was 
actually influenced by such threat. The respondent denied to have extended 
any such threat in course of his speeches in the said meetings. The witnesses for 
the petitioner are P^Ws. 8 and 9 and those for the respondent are R.Ws. 10 and 18. 
While petitioner’s case is that the respondent instigated assault on petitioner’s 
workers, P.W. 8 says that the respondent instigated such assault on congress 
workers. Though it is not stated in the petition that the respondent appealed to 
the audience not to vote for the petitioner in the said meeting on the ground 
that he is a Marwari, P.W, 8 refers to such an appeal in the meeting to have been 
made by the respondent, P.W. 8 was interested in the petitioner in distributing 
his identity cards amongst the electors and this he has admitted with great 
reluctmce in saying “I do not know who distributed those cards. The distribution 
was just a day before voting. Those cards were placed In charge of the village 
Choukidar who distributed them to us * • • Choukidar made over those 

congress cards to me and so 1 distributed them in the village.” P.W. 8 is indebted 
to an agnate of Hari Shankar Panda, who as deposed to by P.W. 9 and others, was 
an influential worker of the petitioner. It is stated by P.W. 9 that P.W. 8 asked 
him to be a witness for the petitioner. So P.W. 8 is a highly mterested witness. 
As to P.W. 9, though he has denied to be a congress supporter, there is enough 
Indication in his evidence that he was so. He too like P.W. 8 Is overzealous to 
state that the respondent appealed to the audience not to vote for the petitioner 
as he was a Marwari, though that is not the petitioner’s case about this meeting. 
While charging his usual conveyance and diet allowance as a witness, this witness 
has admitted that he came at the cost of Hari Shankar Panda, an active v/orker of 
the petitioner and that while staying at Sambalpur he was staying in the house 
of the Orient Paper Mills being fed by the said Hari Shankar Panda. When a 
matter was stated in a public meeting attended by several persons, better witnesses 
than P.Ws. 8 and 9 could have been procured to prove the incident. Coming to 
the evidence on respondent’s side R-Ws. 10 and 18 have denied any such Instigating 
speech made by the respondent. R.W. 10, while naming the congress workers in 
his locality, cannot name any of the Ganatantra workers though according to the 
respondent’s evidence he had two workers at Charbahal named Padmalava and 
Ghanashyam. According to R.W, 10, R.W. 18 was selected as the President of 
the Charbahal meeting at the instance of the respondent himself, whereas R.W. 18, 
who was admittedly the President in the meeting, has stated that he was nominated 
by somebody else. Though the witness has stat^ that one Mohan Chandra Nand, 
admittedly one of the respondent’s workers, Is not related to him, the record of 
right (Ex, 32) has been proved to show that Mohan Chandra is a cosharer with 
the witness. Though such a joint record may not be conclusive about any agnatic 
relation between the record holders, for what I have stated above I am not 
Inclined to put any reliance on this witness. R.W. 18, who is admittedly a 
respedtable man, presided over the meeting. The only defect pointed out in his 
evidence is that he could riot say if there was a, village named Behera within 3 
miles from his village and that could not name who were the Ganatantra workers 
working in Charbahal area. Nothing has been suggested as to what could be his 
possible interest in denying his knowledge of the existence of Behera village. 
As to his not knowing the Ganatantra workers in the locality, his house was 4 
miles off from Charbahal and if no workers had been seen by him visiting his 
village, there was nothing unusual in his ignorance. So I am Inclined to believe 
In thef evidence of R.W. 18. In any case the petitioner has failed to establish that 
the respondent gave any instigation to assault at Charbahal meeting, 

6. ks to the meeting at Behera the witnesses for the petitioner are P.Ws, 11 
and 12 and those for the respondent are R.Ws, 13 and 14, P.W. 11 has stated that 
the respondent said that "if congress people came for propaganda they should be 
driven out of the village; that the Marwari was not of our country and was an 
outsider and did not know Oriya. If congress people would threaten us, we 
would not be threatened and turn them<out of the village and assault them so as 
to go away.” The aforesaid statement does not fall in a line with the petitioner’s 
case of unconditional assault on petitioner’s workers; besides it goes beyond 
petitioner's case in referring to appeal on communal ground in the said meeting. 
The ■\ptnes3 has said that he became panicky on hearing the speech of the 
respondent and thought that he might be assaulted If he voted for the congress 
which he had so previously decided and so ultimately voted for Ganatantra (he 
volunteered for whom he voted). In his cross-examination he has admitted that 
outsiders had no means to know whom a voter was voting for; this shows the 
hollow-hearted statement of the witness as to how he changed his opinion. When 
he claims to be no worker for the congress there was evidently nothing for him to 
be panick-striken. An agnatic cousin of this witness, P.W. ]'7, was a rival candi¬ 
date of the respondent and he claims ignorance of that position. Though he says 
that he had decided previously to vote for the congress, he cannot name except 
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the respondent who else were the candidates for Assembly or the Parliament. 
P.W. 12 says that the respondent said that "the congress has set a Marwari candi¬ 
date who did not understand and could not speak Orlya and if we voted for him 
we will not be benefited. ♦ • that if that Marwarl’s,people would come we 

should not hear them and should drive them out from the village,” He does not 
refer to any assault on petitioner’s workers and according to him by the 
respondent’s referring to a Marwari, he did not know if the respondent meant 
the petitioner or anybody else. He says "I do not know who is a Thiranl and If 
he was a candidate m the election.” He admits that he acted as polling agent for 
the congress; but says "I cannot say for which candidate I was the polling agent, 
whether for Thlrani or anybody else.” Thus the evidence on the petitioner's side 
stands to no scrutiny. K-Ws. 13 and 14 have claimed that they were present in 
the meeting and there was no such speeches by the respondent R.W. 13 is 
obviously a chance witness and so no reliance might be placed on him. R.W. 14 
is a man of village Behera and tittle has been eUcited in his evidence to discredit 
him. In the result I hold that there was no speech in the manner alleged given 
by the respondent at Behera. 

7. Now I come to the second part of the Issue as to whether the alleged threat 
should have been pleaded to have been communicated and to have been effective. 
Section 123(2) proviso (a) clause <l) provides:—who threatens any candidate or 
any elector or any person in whom a candidate or an elector is Interested with 
injury of any kind * * shall be deemed to have interfered with the free exercise 
of the electoral right of such candidate or elector. The above provision runs 
almost parallel to offence of criminal intimidation as defined In section 603 I.P.C. 
Mr. Das for the repondent relies on I.L.R. 15 Calcutta page 672 which lays down 
"It Is clear that the gist of the offence, as defined In that section (503 I.P.C.). is 
the effect which the threat Is Intended to have upon the mind of the person 
threatened, and It is equally clear that before It can have any effect upon his 
mind it must be either made to him by the person threatening or communicated to 
him In some way.” Mr. Das contends that the communication also must have 
been made during the period of election, since If the petitioner or his workers 
came to know of the threat after the election It could have no bearing on the 
result of the election. On the contrary reliance is placed on the petitioner’s side 
on A.I.R 1949 Madras page 233 which lays down "Whether as a matter of fact any 
one was actually frightened or not cannot affect the question of liability under 
section 603. It Is the Intention of the speaker that has to be considered in deciding 
whether what he stated comes within the mischief of section 503. Nor It Is 
necessary for the speaker to know that any member or group of persons who 
are Intended to be frightened by the speech, was present amongst the audience." 
" Threat’ as commented in Gour’s Penal Law, 6th Edition, page 2419” la the 
declaration of an Intention to Inflict punishment, loss or pain on another.” Such 
a declaration must be Intended to be communicated. If no intention for communi¬ 
cation is there, a mere declaration of an Intention shall not amount to threatning. 
For Instance, If A tells his intimate friend B that be would beat C and warns B 
to keep that matter secret, but B dlvutees A cannot be guilty of criminal intimida¬ 
tion. On the other hand if A declares his intention and takes steps for communica¬ 
tion, but the communication does not reach the person Intended to be threatened 
and the communication does not reach for reasons beyond A’s control, whereas 
A had done ever^hlng In his power to dP. A shall be guilty of attempt at Intimida¬ 
tion, In the present case If the respondent uttered the threatening speech in an 
open public meeting necessarily he made a declaration of his Intention, intended 
its communication and nothing remained under his control to stop communication 
and so the attempt at Intimidation Is complete. Undue influence Is any direct 
or indirect interference or attempt to interfere with free exercise of electoral 
right and a threat of the aforesaid nature has been laid down by the legislature 
as to be deemed to Interfere with such electoral right within the meanlnd of undue 
Influence. If a candidate has done everything from his side to threaten another, 
but if the other man Is not threatened because either for want of communication 
or because he has a strong nerve, the attempt at threatening Is complete and such 
an attempt by the definition amounts to undue Influence. So I would hold that 
even If communication and effectiveness of threat were not pleaded, the respon¬ 
dent’s speech, if made as alleged, would have come under the mischief of section 
123(2) of the R.P. Act. 


Issue No. 3 

8, In para 4(d) of the petition it Is stated that BhagIrathI Bag and Bharat 
Chandra Kisan along with the other supporters of the petitioner were attacked 
at Bangamunda village by Tejram Jain and others (names) who were all Ganatantra 
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Parlshad workers. There was a further allegation that the said attatk was at the 
instigation of the respondent and that point was not brought Into issue, since 
the method and manner of the instigation was covered by no particulars (Dldc 
order No. 24 dated 25th October, 1957),. The respondent’s case was that the alleged 
case of occurrence, though inside his Parliamentary Constituency area, was within 
the Titilagarh Assembly Constituency for which the Ganatantra Party candidate 
was the Maharaja of Patna, the President of Ganatantra party, and so the respondent 
himself never came to any part of that Constituency for doing any election work 
including the alleged place of occurrence and he had no connection with the 
alleged miscreants, apart from pleading that there was no such occurrence. The 
petitioner’s [witnesses in this connection are P. Ws. 16, 18. 22, 28, and 29. No 
witness hai been examined on the respondent’s side on this score except the 
respondent himself. P.W. 16 has said that several workers of Ganatantra party 
(whom he has named) surrounded h.ls jeep car and threw dust while he was 
going on propaganda work in the car: that further a Harijan boy who was in his 
jeep was dragged out and thrown down and the said workers cried out to break 
th congress car and assault the confess workers that meanwhile a police party 
constituting one A.S.I., some Constables and Choukidars came towards the scene 
from the police station which was about one furlong off from the scene. The 
police asked the Ganatantra workers and supporters consisting of about 200 persons 
In the crowd to stop rioting and asked them to go to the P.S. with the Harijan 
boy. He gave a written report and the case is proceeding in court. This witness, 
who Is admittedly an effective congress worker, was previously in the Ganatantra 
Parlshad as Its Secretary out of which he was either driven out because he was 
Involved In a murder case as alleged on respondent’s side or he went voluntarily 
out because of the misbehaviour of the Ganatantra M.L.As. as claimed by him. 
So In any case he Is a strong partisan witness. He admits that he had never 
known tho petitioner going out for apy election work to Titilagarh Constituency 
area, P.W. 18, who comes to support the alleged Incident, says that hearing a 
hulla ha came near the congress jeep surrounded by about 200 persons. He heard 
the crowd saying “beat the congress people and do not leave their car”. He 
went to the thana and Informed the police. This witness does not refer to the 
alleged dragging out of a Harijan boy from the Jeep car or the throwing of dust. 
The witness has admitted that he was a congress worker, though he does not 
admit to have been a worker of .the petitioner. None of the Choukidars, the police 
A.S.I. and the Constables who are r^erred to by P.Ws. 16 and 18 have been 
examined, nor the Harijan boy who was the alleged victim of the dragging. 
P.W. 22, the Magistrate who has been examined as a witness for the petitioner, 
only deposes that the connected criminal caae Is still pending in his court. 
P.W. 28 is the police officer who has only stated that a F.I.H, (M.O.I.) was produced 
before him by P.W. 16. The contents of the F.I.R, has not been proved through either 
P.W. 16 or any other witness. P.W. 29 Is the police officer who submitted charge- 
sheet In that pending case. So ultimately about the truth or otherwise of the 
Incident one has to depend on P.Ws. 16 and 18 who are partisa.n witnesses and 
though better evidence could have been adduced since a police party came to the 
scene of the Incident immediately, no attempt- has been made In that direction. 
In the result I would hold that the petitioner has not been able to substantiate his 
allegation of assault on Ws workers by Ganatantra party workers at Bangamunda, 

0. tRie allegation In para 4(e) of the petition is that Dayalal Jain, Kalia Sahu 
and Ghaslram Jain who were all Ganatantra Parlshad workers and supporters 
of the respondent attacked I. M. Bhandari, the election agent of the petitioner 
on 21st February, 1957 at Titilagarh. The respondent’s case was that he had 
never carried on any propaganda work in this Titilagarh Constituency since 
Maharaja of Patna, the President of his party, was the Assembly candidate there 
and that he had never anything to do with any of the persons named above. 
P.Ws. 22 and 35 are the witnesses for the petitioner and none has been examined 
for the rMpondent except himself. P.W. 22 is a formal witness who refers to the 
connected criminal case still pendi;^ in his court. So P.W. 35 remains to he the 
only -witness for the petitioner. P.W. 36 has stated that since his age of 14 (now 
he is 38)]he is a congress man and he was a member of the last P.C.C. and also 
the new P.C.C. and that he was working for the congress candidate in the last 
election: ‘that on 21st February 1957 while he was coming along with congress 
workers in a procession the Ganatantra party led a procession behind them. Mean¬ 
while in front of his procession some people of the Ganatantra party collected 
and threw dust towards them an^ pelted brick-hats. It was then about 61 p.m. 
about half an hour after evening. Members in his procession numbering about 
20 to 30 ran away here and there, Then there was a hulla both from their front 
and behind to kill this witness. He concealed himself and by a side way ran 
straight to congress office, 'There at the congress office he found Basudeb Bahu, 
Bhandari Bahu amongst 4 or 5 persons. They gave him tea. Meanwhile he 
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heard a hulla from the Gdnatantra office which was about 100 yards from the 
congress office that he must be killed. Some 20 to 25 persons were found coming 
towards congress office. The witness concealed himself inside the office. Those 
who were coming to assault him there could not see him and so left the place 
saying that they would go to his house with a view to molest his wife. He asked 
Basudeb Babu and Bhandari (election agent of the petitioner) to contact pohce. 
They first did not come out out of fear. After sometime Bhandari and Basudeb 
went to the police and he came to his house, I need not much comment on the 
testimony of this witness, since all that he has deposed is l^esides the point inas¬ 
much as he has given a long story of assault or attempted assault on him while 
he says nothing regarding the allegation of assault on Mr. Bhandari, the elec¬ 
tion agent of the petitioner, which was petitioner’s case and the assault on the 
witness was not covered by the petition. I need only note that he has admitted 
that the respondent never visited the Tltilagarh Constituency area and he has 
further admitted that the chances of the congress candidate in that area were 
too meagre for which the witness has gone to the extent of advising the election 
agent of the petitioner to take the services of the film actresses Suriya or Nargis 
to prop up petitioner’s cause. 

10. 'The allegation in para 4(f) of the petition is that on 21st February 1957 
Krishnalal Ganariwaja, the supporter of the Congress party, was attacked by 
Tatansai Banchhor and Ram (Jhandra Majhi and 8 to 10 others, who were all 
workers of the Ganatantra Parishad at Themra, The witnesses for the petitioner 
are P.Ws. 36 and 38, and no evidence has been adduced on the respondent’s 
side. P.W. 36 has stated that he had been in a jeep with other persons to village 
Themra to make propaganda for the congress: that some of the villagers abused 
them and asked them to return and said if they insisted in making propaganda, 
they would be assaulted: that when they insisted on saying what they had to 
say, some of the villagers caught hold of the Jeep at its bumper and raised it from 
the ground for about 1 a cubit. One Chitra Bhol, who is a man of a neighbouring 
village of this witness (Themra about 7 miles from his village), happened to be 
at the scene and he intervened asking the villagers to behave soberly. Then the 
witness and his companions wanted to go to the Harijan para whereupon the 
villagers ex^essed that they would put their matches to the petrol tank if so 
attempted, when the witness and his members got up the jeep, membrs from 
the crowd flung brick-bats which caused a lacerated Injury to Nanda Kishore 
Varma, one of the companions of the witness. Thereupon Krishnalal Ganwarllal, 
another companion of the witness, made a report at the police station on their 
way back, about this incident. P.W. 38 is Krishnalal Ganwariial and in the peti¬ 
tion it is only about this witness that the assault has been mentioned and about 
none others and in the petition he has been claimed a.s a congress supporter. ’The 
evidence of P.W. 38 is to the effect that he had nothing to do with the election 
work of the petitioner or the congress: that taking a few days leave from the 
Orient Paper Mills (I have previously referred to the connection of the petitioner 
with the O. P. Mills), he had been to his mouther’s imcle’s place and there he 
accidentally found P.W, 36 and others going on election propaganda and he just 
went out to see how election propaganda is made^ since he had no 
idea of the propaganda. While describing the incident almost in the 
manner as P.W. 36, he has added that the villagers also threatened to 
set fire to Harijan Basti. It is this sight-seeing witness P, W. 38 
who lodged the F.I.R. in the case and when he was questioned as to what interest 
he had to lodge the F.I.R., his answer is “it pleased me to keep the police inform¬ 
ed of the incident and so I lodged the report with the police," though he has 
admitted that at the place of the alleged obstruction of the Jeep he said nothing. 
The suggestion to this witness was that he was a paper Mill employee deputed 
to work for the petitioner and though he has denied it, there is ample indication 
In his evidence to support that suggestion. He has admitted that when he lodg¬ 
ed the F.I.R. the injury alleged to have been incurred by Nanda Kishore Verma 
was not shown to the police at the P.S. Neither the F.I.R. has been proved to 
corroborate him, nor Nanda Kishore Verma, the alleged victim of the assault, 
has been examined, nor that Chitra Bhoi, a neighbour of P.W. 36, who is said 
to have Interfered course of the occurrence in favour of the witnesses. 
If Nanda Kishore Verma was assaulted or if any of the petitioner’s workers in¬ 
cluding P.W, 36 were obstructed, that is not the allegation in the petition and 
P.W. 38 to whom assault is ascribed in the petition as a congress supporter, was 
neither assaulted, nor was he a supporter of the congress, according to his own 
statement. So the petitioner has made out no case on this score. 

11. The last incident of assault to be considered under this issue is alleged 
In para 4(g) of the petition. It is said to have taken place at Dadpur on .5th March, 
1957 at 8 p.M. No evidence whatsoever has been led regarding this incident. 
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12. The next point to be considered under this issue is whether such assaultBf 
it committed, would amount to undue influence committed with the consent of 
the candidate. A corrupt practice of undue influence may be committed by a 
candidate or his agent or any ether person who threatens any can^date or any 
elector or any person in whom a candidate or an elector is interested with Injury 
of any kind. So far the alleged assaults at Bangamunda, Titilagarh and Themra 
are concerned, petitioner’s allegation is that they were made by workers of 
Ganatantra party Petitioner’s case is not that they were also the workers of the 
respondent himself. If the alleged Ganatantra Parishad workers comrnltted any 
undue I influence and they were not the workers or agents of the respondent him¬ 
self, then the acts of undue influence could only be judged from the stand point 
of how far that materially affected the result of the election, On the other hand 
if such workers were the agents of the respondent then the question for considera¬ 
tion would be how far those acts of undue Influence would be deemed to have 
been committed with the consent of the respondent. In section 123 of R.P. Act 
corrupt practice by 3 categories of persons is contemplated l.e., the candidate, 
his agent and any other person. "Agent” has been defined as an election agent, 
a polling agent or any person who is held to have acted as an agent In connection 
with the election with the consent of the candidate and this definition of "agent” 
also extends to section 99 and 100 of the R.P. Act, In the RD. Act of 1951 the 
word "agent” was defined in section 79 as to include an election agent, a polling 
agent and a counting agent and any person who on the trial of an election peti¬ 
tion or of an offence with respect to any election is held to have acted as an 
agent in connection with the election with the knowledge or consent of the 
candidate. The old definition has been amended to the effect that 'counting 
agent.s' have been excluded and persons acting only with the the knowledge of the 
candidate but without his consent have dlso been excluded in the amending Act 
of 1956. Section 100 (2) (b) of the old Act which corresponds to section 100 (i) (b> 
of the new Act has also been materially amended. Under the old Act any cor¬ 
rupt practice specified in section 123 committed by a returned candidate or his 
aqeni or by any other person with the connivance of the returned candidate or 
his agent was to make the candidate’s election void. The new provision is that 
such a corrupt practice to make the election void would have to be committed 
by the candidate or his election agent or by any other person with the consent 
of the returned candidate or his election agent. Here for the word “agent” In 
the old law, "election agent” has been replaced and for the word "connivance” 
also tho word "consent” has been substituted. It is clear that the legislature 
Intended to exclude other agents but the election agents from the mischief of the 
old corresponding section 100 (2) (b). They also intended that mere connivance 
.of IhQ candidate would not be sufficient to make him responsible for corrupt 
practice by a third person and that the consent of the candidate was necessary. 
In view of the amended provision of section 100 (1) (b) tho definition of “agent” 
in section 123 and its application to section 100 of the Act apears to be redundant 
and so also the whole provision of sub-section 2 of section 100 of the R,P. Act. 
It appears that while the legislature sought to repeal sub-sections 1 and 2 of 
the old section 100 of the R.P. Act by the present sub.sectlon 1 they brought the 
old sub-section 3 as it is into the present sub-section 2 of the Act without appar¬ 
ently considering how the old sub-section 3 would fit In with the amendment 
brought in respect of the old sub-sections 1 and 2. In any case from the new 
definition of agency in section 123 it is clear that one must have to act as an 
agent ;wlth the consent of the candidate and from section 100 (1) (b-) It is clear 
that even though a person is an agent of the candidate (excepting election agent) 
corrupt practice committed by him cannot automatically come under the mischief 
of thM sub-section unless that corrupt practice has been committed by such agent 
with Ihe consent of the candidate. All these I have felt necessary to advert to 
here ince It was sought to be urged by Mr. MIsra on basis of certain so called 
admissions of the respondent as to how Ganatantra Parishad workers were also 
workihg for him, though not expressly authorised by him, and how constructively 
the ait of such workers would operate against the respondent himself. At one 
stage [the respondent has said "Ganatantra Parishad had Its own organisation 
throughout the Kalahandi district except that It was not elaborate in Kharlar. 
1 do^ot remember if apart from Ganatantra workers I recruited any other 
workers other than polling agents who worked for me.” At another place he has 
said "about the different polling agents some of them were not paid by me Is 
they had also been appointed as polling agents by Ganatantra Assembly candi¬ 
dates and might have been working free for me. In Titilagarh Constituency 
where I never went, Maharaja Patna appointed them (polling agents) and he 
forwarded the forms to me which I merely signed." At another place ho has 
said ffiat he was a founder-member of the Ganatantra party. At another stage 
he has said that volunteers of the Ganatantra Parishad were working for h^ at 
Joypatna. As to Titilagarh Constituency he has said that Maharaja of Patna 
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was the Assembly candidate there and that he could not deny that the persona 
named tn the petition as Ganatantra workers there had been engaged by the 
Maharaja oi Patna. He further said that he had no knowledge If the workers 
of Maharaja of Patna worked for him and to the same effect he has said regard* 
Ing the workers at Bangamunda. He has further said that to Bangamunda, 
Themra and Titilagarh he had never gone since Maharaja of Patna was entirely 
In charge of that area (being covered by Maharaja of Patna’s Assembly Consti¬ 
tuency) and he (respondent) engaged no workers on those places and he did not 
know at all the names of the persons whom the petitioner had narned in the 
petition as the workers of Ganatantra Parlshad. The statements above referred 
to do not imply an admission that the Ganatantra Parishad workers at Themra, 
Bangamunda and Titilagarh worked with the consent of the respondent as his 
agents and It is not the case of the petitioner that they worked as the agents of 
the respondents with his consent. Far less there is any averment that the 
•Ganatantra workers at those places committed the corrupt practice.s with the 
.consent of the respondent. Mr. Mlsra seeks to rely on the Supreme Court deci- 
•sion reported In 11 E.L.R. Vol. XI part V page 448 Bhagwan Dutta Shastri Vs. 
Rama Ratan Gupta and others to support his contention. That case was decided 
,on the basis of the provisions of the old R.P. Act before it was amended In 1966; 
besides the materials in that case were different on basis of which their Lord- 
ahlps held that the persons concerned In committing the corrupt practice acted 
with the connivance of the candidate and so that case is of no help to the peti¬ 
tioner in the present case. 

13. The next point Is, has the Ganatantra Parlshad workers committed corrupt 
practice tn the way alleged, how far that materially affected the result of the 
.election. Nothing has been pleaded in the petition as to if the election was material¬ 
ly affected by their such acts and no evidence has also been led in that direction. 

Issue Nob. 4 and 5. 


14. The following questions have been raised in issue No. 4,—(a) Did the res¬ 
pondent hi the meeting at Koksara on 2Srd February, 1957 instigate violence 
against petitioner’s workers and supporters? (b) Was the jeep car of the peti¬ 
tioner attacked and his men assaulted that very day at Depur? (c) Was the said 
attack and assault due to the said instigation? and (d) if not, how far the result 
of the election have been materially affected? Issue No. 6 raises the following 
questions;—(a) Was there any extortion of money on 23rd February, 1957 from 
petitioner’s driver? (b) Were the persons tnvolved in the said extortion workers 
■of the respondent? (c) Does the case amount to undue influence committed by or 
x:ommltted with the consent of the respondent because his workers committed un- 
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same occurrence. The petitioner’s allegation in para 1 of the particulars append¬ 
ed to his petition la that “at the instigation of the respondent In a meeting of 
electors addressed by him on 23rd February, 1967 at Koksara when he Instigated 
violence against workers and supporters of the petitioner, the jeep car of the 
■petitioner engaged In election work was attacked and petitioner’s driver t- • • etc. 
were assaulted’’ at Depur that very day: that on the same date and place at the 
Instigation of the respondent as described above several persons (named) who 
were respondent’s workers committed extortion of money from the driver of the 
x:ar of the petitioner and his workers. The respondent’s case was that in the 
meeting addressed by him at Koksara on 23rd February, 1957 he did not Instigate 
-any violence against the petitioner and that he was unaware of any a.ssault on 
petitioner’s jeep or on his workers at Depur and that even If there was any 
.such mischief done by the persons named in the petition, they were not his workers. 
As to the meeting at Koksara the witnesses on the petitioner’s side are P.Ws. 
6 6, 7 25 and the witnesses on the re.spondent’s side ate besides the respondent, 
R.Ws,’ 9,16 and 22. According to P.W. 5 the respondent said in the meeting that 
congress workers moving out in Thiranl’s jeep should be assaulted and the ■\'ehlcle 
should be put to fire and their blood should be used as Tilak on the head. Ac¬ 
cording to this witness the meeting started at about 4-30 p.m. He was a man of 
different village and he happened to arrive at the scene of the meeting on his 
way back from a relative’s place. That relative is his wife s sister s husband 
and according to the witness It was the first time he happened to go to that 
place after 8 years of their relationship and so on a mere formal msit without 
any special occasion. The witness further admits that it was his first visit to 
village Koksara and he also admits that the route that took that day (there was 
another shorter route) he never traversed afterwards and had he come on the 
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shorter r 9 ute, he would have no occasion to pass through Koksara. It Is admitted 
by the witness that his father had been discharged from service during the re¬ 
gime of the respondent as the Ttuler of Kalahandl. It was suggested to the witness 
that his maternal uncle was the Secretary of the Ad hoc congress committee of 
Kalahandi, of which he claims ignorance. The witness has said that he left the 
meeting after attending it for 15 minutes, out of fear lest there might be con¬ 
gress workers in the meeting, though he says that there was no congress workers 
in that meeting within his knowledge and he himself had nothing to do with the 
congre.ss. This witness on his return also claims to have met Hari Shankar Panda, 
one of thei prominent workers of the petitioner at Charbahal, whom he claims 
to have narrated the incident at the meeting and though Charbahal was not on 
his way back, he took unusual time to answer why he deviated his normal way 
to Charbahal. P.W, 6, who Is also not a man of the locality of Koksara, happened 
to arrive at Koksara that day and his case is that ho had come there with 
one Gajanana Naik, an A.ssembly congress candidate, for election propaganda. He 
jubt happened to arrive at Koksara at about 4-30 p.M. when the respondent was 
addressing the meeting and he claims to have remained at the scene of the meet¬ 
ing out Off curiosity. According to him the respondent said that that day Thirani’s 
men woiild move about in congress car for propaganda and that people should 
smash the car, assault the workers and rob them of their money. It Is admitted by 
the witness that the said Gajanana Nalk, Assembly candidate, with whom he bad 
come, was having joint propaganda work with the petitioner and he and Gajanana 
Babu had no previous knowledge while coming to Koksara that the respondent was 
addressing the meeting. He has admitted that when he was young he was once 
convicted under section 379 I.P.C. He has further admitted that he Is a four-anna 
member of the congress. He admits that what he heard in the meeting he con¬ 
veyed to Gajanana Babu soon after and though Gajanana Babu was having Joint 
propaganda with the petitioner, neither he went to the police station which was 
within one furlong from the scene of the meeting, to inform, nor did Gajanana 
Babu ask the witness to lodge an Information there. P.W. 7 is a roan of Koks^a 
who claims to have been present in the meeting and according to him the meeting 
started at 4 p.m. As he says the respondent said in the meeting that the petitioner 
was a Marwari: the respondent further said that Thirani’s men would move for 
vote during the night and untimely and If people saw them, they should break 
their vehicle and loot their articles and kill them. The overzeajousness of this 
witness is indicated by the very fact that the respondent even instigated murder 
and that he appealed to the voters on ground of community which was neither the 
petitioner’s case, nor is it supported by P.W.s 5. and 6. This witness, as I would 
Indicate later, has sought to shift the time of the meeting to an earlier stage so 
as to make it possible for one Dambarudhar Bhairmal, cMmed to be respondent's 
worker, to be present later on in the incident at Depur at a distance of about 17 
miles from Koksara at about 7 p.m. in the night. The next eye-witness about the 
meeting is P.W. 25. He is a Deputy Collector who had been to Koksara on the 
date with the striking force. He claims to have attended the meeting from the 
very beginning and according to him the meeting was held at 6 p.m. After the 
close of the meeting he claims to have sent a radio message to the District Magis¬ 
trate with copy repeated to S,P. The original of the radio message that was 
despatched by him nas not been called for and the District Msglstrate’s copy and 
the copy! of the S.P.’s messages have been admitted as Exs. 2 and 22. subject to 
objection on the respondent’s side, for non-production and non-accounting for the. 
original. The gi^t of the message in Exs. 2 and 22 is that the respondent told In 
the meejing to assault the agents of Thirani in case they distributed money to 
purchase voters. With reference to Ex. 2 the witness has said "by going through 
the contents of Ex. 2, I say I sent that message. • * * From the 

substanefe of the message in Ex. 2 I feel I sent such a message. I do not remember 
If Ex. 2 1 contains the exact words In which I sent the message.” Independently 
of Ex. 2 the witness does not say an:rihlng from biS own memory as to what the 
respondent said there. He has said “all that I am saying about the Maharaja’s 
speech Is by refreshing my memory from Ex. 2 since I do not remember the exact 
words skid.” After refreshing himself with Ex, 2 he has stated that because the 
Maharaja said in the meeting to assault the agents of Sri Thtrani In case they 
distribute money to voters, he sent a wireless message to that effect to the District 
Magistrate. The witness has stated "regarding the breach of peace matters 
Maharaja said nothing else than what I have said and I do not remember If 
Maharaja said anything else against Mr, Thtrani. If he would have said anything 
else objectionable and worth reporting to the D.M. I would have mentioned that 
in the message." He has elsewhere stated "Maharaja did not encourage any 
assault unless there was giving of money to purchase votes.” Again he has said 
“I do not remember what Maharaja exactly said In Oriya about the said assault.” 
Further I he has stated “the gist of my message Is In Ex. 2; but i cannot say If 
Ex. 2 contains my message word by word or it has been later on manufactured.” 



546 


THE GAZETTE OF INDIA EXl RAORD[NAR.y 


[Part II 


The respondent has a case of manufacture of the message contained In Kx. 2 
to which I would advert while discussing issue No. 7. Whatever P-W, 25 might or 
might not be remembering about what was said in the meeting independently of 
Exs. 2 and 22 he Is definite that the. respondent did not encourage any assault 
unless there was giving of money to purchase votes. Under- section 88 of the 
Evidence Act the court may presume that a message, forwarded from a telegraph 
office to the person to whom such message purports to be addressed corresponds 
with a message delivered for the transmission at the office from which the 
message purports to have been sent; but the same statutory presumption cannot 
be extended to a wireless message. Under section 150 of the Evidence Act a 
witness may, while under examination, refresh his memory by reference to any 
document made by himself at the time of the transaction concerning which he 
is questioned, or so soon afterwards that the court considers it likel.y that the 
transaction was at that time fresh in his memory. It further provides that when¬ 
ever a witness may refresh his memory by reference to any document, he may 
with the permission of the court refer to a copy of such document provided the 
court is satisfied that there Is sufficient reason for the non-production of the 
original. Section 160 of the Evidence Act provides that a witness may also 
tesflfy to facts mentioned In such document as Is mentioned in section 159, although 
he had no special recollection of the facts themselves, If he Is sure that the facts 
were correctly recorded in the document. As the law stands a witness may 
refer to certain circumstance recorded in a document from his own memory 
independent of the document. If he, does not, he may refer to a document 
and then may be reminded of the transaction. Even If he Is not so 
reminded he may state that what was stated In a particular document was correct, 
if he is sure that they were correctly recorded in the document. In the present 
case, as I have Indicated, the Magistrate had no Independent recollection and he 
was not sure if Ex. 2 contained his message correctly and after going through 
Ex, 2 he remembers that in substance FIs message was as mentioned In Ex. 2. 
Ex. 2, which was admitted subject to objection. Is not the original of the message 
that Was delivered. The petitioner summoned the District Magistrate and the 
S.P, to bring the nfessage despatched to them by the Magistrate concerned and 
so they brought their copy of the message received. There was no question to 
them (P.Ws. 21 and 39) as to what happened to the original message and 
normally the original message must be in the office of transmission 

which is, as stated by the S.P. (P.W. 39), Is controlled by the SP. 

Wireless at Guttack and no attempt was made to procure the original 
message. In the circumstances strictly speaking while P.W. 25 proved nothing 
positive against the respondent, he Is sure that the respondent did not encourage 
any assault unless there was giving of mone.y to purchase votes and to that extent 
he belles the evidence of P.Ws, 5, 6 and 7. It may be noted here that the peti¬ 
tioner in his case gave no full particulars about the nature of the assault 
Instigated by the respondent In the Koksara meeting and now he comes forward 
with one type of case through P.Ws. 5, 6, and 7 and a different type of case 
through P.W. 26. The flr.st batch of witnesses do not support the Magistrate 

witness and latter does not support,the former batch of witnesses. In view of the 

nature of evidence of P.Ws. 5, 6. and 7 and In view of what the Magistrate has 
stated I discard their evidence completely. As to the Magistrate’s evidence I 
feel that legally his positive evidence about what was said Is not technically 
admissible. Though the respondent in his written statement denied any instigation 
of assault, In his evidence and the evidence of his witnesses a case lia.s been 
sought to be made out that the respondent spoke in the meeting that if Thirani’s 
people would give money to purchase votes, they should be resisted and it has 
been urged that this did not amount to an Instigation of assault. That Is the 
tenure of the evidence of all the witnesses on the respondent’s side, R.W.s. 2, 9. 16 
and 22. All the witnesses have referred to the exact word used by the respondent 
In Orlya which was ‘Roka’ the dictionary meaning of which according to Bhasa- 
kosh is to ‘prohibit’ and also to ‘resist.’ It has been sought to be urged on the 
petitioner’s side on the one hand that the R.Ws. are Interested witnesses and do 
not speak the whole truth and on the other hand that they corroborate P.W. 25 
inasmuch as ‘Roka’ Implies application of physical force, if necessary, T have 
already noted that P.W. 25 said that be could not remember what the respondent 
exactly spoke In Orlya, If the word, ‘Roka’ Implies both verbal resistance and 
physical resistance, It Is not unlikely for the Magistrate to have understood It In 
the sense of assault, whereas it might not have been so said with, the .same impH- 
caflon by the respondent. As to the witnesses on the respohdent’s side R.W. 9 Is 
an Independent witness of the locality belonging to no Party as admitted by 
P.W, 7, The only comment against his evidence Is that his first cousin Is an 
influential member and worker of Ganatantra who presided over the meeting. 
R.W. 16, though a retired medical practitioner, is a retained Doctor of the 






respondent and he had got some 60 acres of land free of Nazarana from the 
respondent; besides he Is a member of the Municipality on Ganatantra ticket. He 
was also a polling agent of the respondent. So his evidence does not stand to 
reliance. The only comment advanced aga.nst R.W. 22 is that while the respondent 
has admitted that one Jugal Singh was canvassing for Ganatantra party, this 
witness, who Is a co-villager of Jugal Singh, has denied that he was .so canvassing 
for Ganatantra, If Jugal Singh would be canvassing for Ganatantra at any 
place outside his village, the witness might no.t have the necessary chance to 
know it. So J. find no sufficient reason to discredit R.Ws. 9 and 22. If those 
wltne.sses and R.W, 2 are believed then the respondent used an expression which 
was equivocal and which some might understand as application of physical force 
and others verbal remonstrance. When the petitioner did not allege any 
specific case of assault as referred to by P.W. 25, the respondent, In the sense he 
used the word, had no reason to make out a case in his written statement as to 
what he has stated and as to how it did not necessarily connote application of 
force. When the Magistrate does not remember the exact word used by the 
respondent and when the witnesses on the respondent’s side are clear and when 
the word used is equivocal of which the re.spondent is entitled to the benefit of 
Interpretation, I would hold that by saying that this agents of Tliirani if they 
give money to purchase votes should bo resisted, the respondent did not instigate 
assault. 


15, Even if the respondent said to the effect that if Thirani’s agents give money 
to purchase votes tljey should be assaulted, still then In my view the same would 
not amount to an undue influence. As to the said instigation amounting to threaten¬ 
ing the workers of Mr, Thirani it was a conditional threat to those workers who 
would be distributing money. Distributing money to purchase vote is not a 
legitimate course in election. If a worker of a candidate while going out on 
election propaganda does anything wrong or contrary to law, it is not intended 
by the election law that he would be told nothing or done nothing to, since the 
candidate’s election work would suffer. When a candidate’s worker distributes 
money which is Illegal, a candidate cannot In law claim to bp interested in such 
a worker, It was sought to be urged by Mr. Bose that the said statement carried 
insinuation against Mr. Thirani's distributing money and so it would independently 
amount to corrupt practice under section 123(4) of the RJ*. Act, There Is no 
allegation in the petition making out a case under section 123(4) of the Act and 
had there been such an allegation the respondent bad the right to justify under 
what circumstances he made the Insinuation. 

16. Now I shall come to the alleged incidents of assault and robbery at Depur. 
The witnesses for the petitioner are P.Ws. 1, 2, 8 and 40 and for the respondent Is 
R.W. 11, The summary of the Incident as sought to be placed by the P.Ws. Is 
that the P.Ws, had gone to that vlUage for appointing a polling agent for the 
petitioner. They went to the place of P.W. 3, who Is the Surpunch, and P.W. 3 
told them to go to a central place of the village and approach the villagers them¬ 
selves, who had hostile attitude towards the congress, for selecting a polling agent 
for the petitioner. Leaving tiielr Jeep at the place of P.W. 3 the witnesses were 
going on foot towards the central place of the village when thes heard a hue and 
cry that congress workers should be assaulted, whereupon they came back to 
P.W. 3's plade, P.W. 3 advised them to leave the village in their jeep without 
making any iurther attempt. While they were going away in their jeep at the 
central place In the village the Jeep was stopped by a crowd of 100 to 200 persons 
and the car was attacked With lathis and brick-bats. Somebody fn the crowd 
pulled out the congress flag from the car, whereupon the driver got down and 
tried to snatch away the flag and at that stage the driver was thrown down and 
assaulted. Then the people In the crowd demanded Rs, 100/- from the witnesses 
as compensation on an allegation that a boy bad been injured by their jeep and 
because money was not available In cash, Rs. 45/- was paid and P.W. 3 executed 
a security bind for the residual amount. It was thereupon the Jeep was allowed 
to leave the 'vUlage after the occupants were made to cry Ganatantra slogans Eind 
under threat that U it came again with congress workers it should be smashed. 
Though respondent's case In the written statement was that he was not aware of 
the incident, if any, at Depur, in the evidence stage a case has been sought to be 
made out that in fact the Jeen of the petitioner carrying the witnesses, P.Ws. 1-3 
and 40, injured a boy Gopal Ganda as a result of which compensation was In fact 
demanded and paid and that the same had no political character connected with 
the election. In the circumstances the point to be considered is whether the 
demand of money In the village Depur by some of the villagers and their obstruct¬ 
ing the Jeep and threatening Its occupants was the result of any political bias 
against the petitioner’s workers and In favour of the Ganatantra party or was It 
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reaUy due to an accldeiit actually caused by their Jeep is against a villager. 
P.W. 1 in his evidence-in-ehief did not at aU refer to the alleged accident against 
the boy when the villagers deinanded Rs. 100/- and while in cross-examination ho 
admitted it, his explanation is that he forgot to refer to the same in his examina- 
tion-in-chief. He has admitted in his cross-examination that a boy was produced 
before the jeep by the villagers and there was an injury on his head. Though 
otherwise stated in his examliiation-ln-chief, he has .stated in his cross-examination 
“except the driver whom they assaulted, they did not assault or try to assault any 
of the other occupants of the jeep.’’ This is significant Inasmuch as if the 
villagers had really any grievance against congress propagandists they would not 
have confined their attention to the driver alone. P.W. 2 has stated that the 
villagers placed a man before them who had an abrasion on the head, but that 
did not look to be fresh; but it has been admitted by P.W. 3 that that man had 
a bleeding abrasion on the head and the Injury appeared to be fresh, P.W. 2 has 
further stated in his cross-examination “I cannot say if there had or had not been 
any accident.’’ While P.W. 3 sought fo support the other witnesses about animosity 
of the villagers against the congress in his examlnation-ln-chlef, he has admitted 
In his cross-examination “the villagers were neither against the congress nor 
Ganatantra.’’ He has further stated that when the witnesses (P.Ws. 1, 2 and 40) 
returned for the first time to his place they told him that villagers were highly 
enraged and they would go away and they did not tell him, nor did he enquire 
why they were enraged and the.v did not tell him at that stage that the villagers 
were threatening to assault congress people. Truth comes out from this witness 
when he says “I had no previous acquaintance with ThiranI’.s people or congress 
people. As a man had been injured and he should be treated I stood as sur^y 
(for pfl 5 Tnent of compensation).” Unlike other witnesses P.W. 40 states tho 
villagers did not charge us as having caused the accident to that boy by our jeep. 
Their charge was that by our very coming to that village the boy got the 
accident." In the F.I.R. that was lodged in the case, Ex. 18(a), there was no 
reference at all to the demand of Ra. 100/- by the villagers as compensation for 
having caused accident to the boy. P.W. 40, who lodged the F.I.R. gives_ ^ 
Interesting explanation in saying “I wanted to make the F.I.R. about Depur inci¬ 
dent as brief as possible, so I did not mention therein about the Injured boy 
being produced, demand of the sum as compensation and my offering to take the 
boy to the hospital. I also did not refer to the slogan.? set up by the crowd as 
that was not material for the purpose of the case that I Instituted.’’ P,W. 1 has 
similarly admitted that he did not state in his 164 statement (In connection with 
the corresponding criminal case), about the slogans by the villagers. All the 
PWs were admittedly congress workers and as such are interested witnesses. 
The storv that the witnesses were first going on foot to the central place of the 
village to select a polling agent from one of the villagers, after hearing from 
P.W. 3 that the villagers were against the congress, seems to be absurd; if really 
that was the background the witnesses would have rather tried to contact 
individuals privately. The story of assault on the driver has also been sought to 
be exaggerated, since P.W. 40 admits In cross-examination that the driver had no 
injuries like abrasion or swelling and so his Injuries were not shown to the police, 
says that a big stone struck and damaged the front glass to pieces while no such 
The manner of assault on the jeep appears also to be exaggerated, when P.W. 40 
story is given by any of the other witnesses, nor stated by P.W. 40 in his F.I.R. 
Though the present story of the witnesses Is that the driver voluntarily went out 
when the congress flag was taken out of the car and that he was assaulted when 
he wanted to snatch It away, there was no such story about the cause of assault 
on the driver in the F.IJR. and on the contrary In the F.I.R. the story was that the 
driver was pulled out of the car. In the F.I.R. there Is no mention of anythmg to 
indicate that the people In the crowd sought to behave with tho witnesses In the 
way alleged because of their animosity against the congress. A suggestion was 
made to R.W.ll in his cross-examination on petitioner’s side that the Injured boy 
Gopal Ganda had Incurred that Injury on his head 3 days before 23rd February, 
1937 in jungle by his head striking against some wood; this seems to be absura In 
view of the admission of P.W. 3 that the Injury was fresh and was bleeding. R.W. U 
has stated that he came to the scene after hearing hue and cry In the village and he 
found villagers demanding compensation for the Injury incurred by Gopal Ganda. 
According to him Rs. 45/- was paid in cash, but that no security was taken for a 
sum of Rs. 55/- payable on the next day. It Is Immaterial whether this part of the 
kory is true or false, R.W.ll himself does not appear to be a reliable witness. 
According to him he had met the respondent before the election In Dasahara 1956 
at Junagarh and he next met him in June 19B7. This Is belied by the statement 
nf RW.2, the respondent himself, who Claims to have sent Jackets through R.W.ll 
from Bhawanlpatna for use of the volunteers.. While R.W.ll claims “I had no 



THE GAZETTE OE INDIA EXTRAORDINARY 


549 


Sec. 3 (li)] 


leanings to any particular political party”, the respondent himself has admitted that 
the witness, though noi, a woiKer, was a supporter ot the congress. R.W. 11 admits 
that he acted for the respondent as polling agent. According to him Meheswar 
Naik, R.W.21, a worker of the respondent, requested him to be the polling agent 
of the respondent on 24th February, 1957 and on that day he (R.W.ll) was at village 
Depur throughout; on the couniiy K.w'. has stated that on 24th February, 1957 
he went to no other village except Saleghata and Subselet. In Ihe circumstances, 
though I do not give any credence to the evidence of R.W. 11, for what I have stated. 
I take the petitioner’s case of assault and robbery on political grounds to be a 
superimposed story and I have no doubt In my mind that the petitioner's worher.s 
were mishandled by tne vmagers oniy because they eau.sed a jeep accident to a 
boy which had no bearing on the election. 


17. The next pemt for consideration is whether the incident at Denur that 
evening had any connection with the instigation of the respondent at Koksara 
meeting that afternoon To prove the connection it has been sought to be said 
by P.W. 7 Lhat Hj,W. 11, who is a close relative of him, was Dveaent in the 
meeting at Kok.sara, On the other hand R.W. 11 has denied to have attended 
the sail meeting that day. To make R.W. ll’s presence probable in Koksara 
meeting he has timed the meeting at 4 p.m. whereas the other P Ws had timed 
It at 4-30 P.M.; but the evidence of the Magistrate P.W. 25 makes it clear that 
the Koksara meeting started at 6 p.ivi. and the evidence on the respondent’s 
side is also to the effect that the meeting at Koksara started after sunset and a 
petremax was burning while the respondent was addressing that meeting. P.W. 20 
has .stated m his evidence that they reached Depur shortly after dusk and it is 
about half an hour after their arrival the Incident of assault took place. In the 
F.I.R. Ex. 18(a) he has stated that they reached In between 5-30 to 6 p.m, Depur 
is, as stateti on the petitioner’s side, about 17 miles from Koksara to be covered 
by a jeep, if not more as stated on the respondent’s side. This makes the 
pre.sence of R.W. 11 in Koksara meeting Improbable. Since P.W. 7 has been 
held otherwise not a dependable witnes.s, I am of the view that R.W. 11 did not 
attend the Koksara meeting as alleged. 


18. The next point for consideration is whether any of the persons Involved 
in the inckiont at Depur was the worker of the respondent. In this respect the 
petitioner has confined his case to R.W. 11 alone. Reliance has been sought on 
the petitioner’s side to be placed on the evidence of R.W. 2 who has said that 
on one occasion he had sent some jackets through R.W, 11 for use of the Gana- 
tantra vclunteers, apart from the fact that R'.W. 11 was his polling agent op the 
date of the poll on 25-2-1957 at Depur. So far as R.W. 11 was a pollhig agent, he 
was appointed as .such on 24-2-1957 and so he could not be a prior worker of 
the respondent on that account, As to the sending of the jackets on an earlier 
occasion RIW. 2 has said that he entrusted him with that job since he was a 
Gantantra supporter. From that fact alone there can be no inference that 
R.W. 11 w.'is a worker in the sense of an agent by the time of the occurrence 
at Depur ti-ok place. Reliance has also been sought to be placed on the certified 
copy of the election expenses of the respondent marked Ex. 28, subject to 
objection dn Lht respondent’s side, Under section 133 of the R.P. (Conduct of 
election ar(d electicn petition) Rules 1956 any person is entitled on payment Of 
certain pre.scribed fee to inspect and obtain attested copies of the election 
expen.^es of any candidate. If the return of election expenses 
be a public document then certified copies thereof are admissible under 
law without calling for the original. Under section 74(2) of the Evidence Act, 
public records kept In British India cf private documents are also public docu¬ 
ments, This clause refers to documents like official copies of registered sale deeds 

that are rnaintained under the Registration Act. A plaint filed in a court and 
though fnr ning a part of the record of the court does not become a public docu¬ 
ment. Section 76 of the Evidence Act only prescribes that every public officer 

having the custod.y of a public document, which any person have n right to 
inspect, shall give the same person on demand a copy of It on payment of legal 
lees. Thi* section does not postulate the reverse theory that whenever seme- 
hody i.s entitled to inspect a document or get a copy thereof, the document 
becomes a public document. So I accept the respondent’s contention that Ex, 28 Is 
not admissible as evidence without the original being called for. So I hold that 
there Is no evluence on the petitioner’s side that R.W. 11 was a worker of the 
respondent when the incident at Depur look place. 

19 The next point Is that even if R.W. 11 was a worker of the respondent 
whether the alleged extortion or robbery can be said to have been committed 
with the consent of the respondent. In this re.spect I have stated my view as 
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to the legal position’ while discussing issue No. 3 that even if an agent of a can¬ 
didate (barring the election agent) committed a corrupt practice, that could not 
be necessarily held to have been done with the consent of the candidate and 
the consent must be established. 

20. The next point is how far the result of the election has been materially 
affected assuming that the incident cf assault at Depur was an act of undue in¬ 
fluence. It has been stated in the petition that as a result of the said incident all 
election work of the petitioner in the said area had to be stopped and the electors 
were frightened. No evidence has been adduced as to what exterff the electors 
were frightened. No doubt it appears from the evidence cf R.W. 11 that at Depux 
booth where the polls were taken on 25-2-57 (the alleged date of assault was 

23- 2-57) there was no polling agent for the petitioner. The said booth, as stated 
by him. covereo about six neighbouring villages. What was the nature cf the 
polling in that booth has not been indicated in evidence. It is lor the petitioner 
to make out a positive case that the result of the election had in fact been 
materially affected and no such case has actually been made ou!. 

Issue No. 6. 

21. The auesticn raised in this issue is if the respondent mishandled the 
ballot box in booth No. 54, Puranapada, on 6-3-57 and if the result of the election 
has been materially affected thereto. The allegation is referred to in para 8(a) 
of the petition, where it is stated that the respondent peeled of a symbol of one 
of the ballot boxes between 11 a.m. to 1 p.m. Nothing is stated in the petition 
as t) how it materially affected the result of the election. The only witness 
examined cn this score on the petitioner’s side is P.W. 23. He has said that the 
respondent removed the symbol from his own box upon which he, as The Presiding 
Officer of the booth, made the report Ex. 6 to the authorities concerned. In his 
cross-examination he has admi'ted that the said ballot box referred to the 
Assembly Constituency and not the Parliament Constituency. It may be ii.'Cident- 
ally noted that the respondent, apart from his being a candidate for the Parlia¬ 
mentary Constituency, was also a candidate for the Assembly Constituency. As 
to how the polling tcok place, he says that the respondent went inside the booth 
cotnparlmern with the witness and agents of other candidates and the respondent 
complained to him there, inside the compartment, that the polling was going on 
with.iut symbol cn the respondent’s box. At that stage the respondent pointed 
out that the symbol on his ballot box had been deflected from one corner of the 
t'jo and the upper portion of it was partly hanging. The Presiding Officer there- 
upcn told the respondent that it had been slightly deflected and he would replace 
it ag-iin. whereupon the respondent telling him that it was as good as it was gone, 
pulled it away. He has further stated in cross-examination that the symbol was 
ti'ilf deflected and he could not remember what presentage of the symbol was 
visible. The witness has further seated that the whole course of the respondent’s 
actio 1 was not to gam any undue advantage but just as a protest against the 
conduct of the Presiding Officer. The witness has again stated in cross-examina¬ 
tion “I cannot say if he (respondent) intentionally removed it (the symbol) or it 
fell down bj- his touch due to pasting with insufficient gum.” For what has been 
.stated above it is clear that the respondent had sought to take no u’idue advant¬ 
age diid whatever he might have done since it was not in respect of the parlia. 
mentary Constituency, the petitioner could have no legal grievance against him; 
neit’ner the petitioner has indicated how the result of the election was materially 
aflected by the aforesaid conduct of the respondent. 

Issue No. 7. 

22. This issue relates to the meeting held at Joypatna, Dharamgarh and 
Koksara on 24-2-57, 19-2-57 and 23-2-57 respectively in which it is alleged (vide 
para. 2 of the particulars of the election petition) that the respondent instigated 
electors to assault petitioner’s workers and to do other acts of violence. The 
main point for consideration is if such instigations were true and the subsidiary 
points that have been raised are if the petitioner’s workers were actually frighten¬ 
ed and his election work hampered as a result of that instigation and whether 
in absence of any pleading about their having been actually communicated to 
the petitioner’s workers and supporters, do such instigations amount to undue 
influence. About Koksara meeting the same has been dealt in issue No. 4 and 
Koksaia part of issue No. 7 is a mere duplication of issue No. 4 arising out of 
the irregular way in which the election petition and the parliculars thereto 
were hied by the petitioner. So under this issue I would confine myself only 
to the meetings at Dharamgarh and Joypatna which took place on 19-2-57 and 

24- 2-57 respectively. 
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23. As to the Dharamgarh meeting the th^respon- 

dent instigated the electors in a group meeting *'to assault the congress workers, 
tianiage their jeeps and snatch away their money and assured them that he 
would help them to the last in case they are impleaded in criminal cases ” The 
witnesses on the petitioner’s side about this meeting are P Ws 20 and 37 and 
the witsiess-es on the respondent’s side are R.Ws. 8 and 15 P.W 20 is a local 
pleader. According to him he attended the election meeting convened by the 
respondent and the respondent said in that meeting that the petitioner was a 
Marwari and people should not vote for him: that whenever people would find 
petitioner's men or congress men, they should be assaulted and Thirani’s jeep 
wherever seen would be broken and Thirani’s workers and congress workers 
should he turned out from villages and he was there for many consequences on 
that account. It may be noted that in the election petition what is alleged is 
that the respondent instigated the electors to assault congress workers and 
damage congress jeeps and no particular mention has been made about peti¬ 
tioner’s workers and jeeps, though congress workers might cover all workei’s of 
the petitioner and other candidates for the congress standing both for the Parlia¬ 
ment and the Assembly. Besides in the petition the meeting has been stated as 
a group meeting and not a public meeting, which distinction is maintained in the 
very allegalion made in para. 2 of the particulars to the election petition; besides 
in the petition there is no reference to the respondent’s appealing not to vote on 
ground of ccmmunity. But according to P.W. 20 the respondent instigated assault 
not only against congress workers generally but also against petitioner’s workers 
partirularlv and he instigated destruction of petitioner’s jeeps: besides he refers 
to the .said meeting not to be a group meeting but a public meeting inasmuch as 
had that been a group meeting the witness had no place there as he v/as not 
adiuittedly in the Ganatantra camp. He has also said that the respondent 
appealed not to vote for the petitioner on grounds of community. This witness 
is a renegade from the Socialist partv joining the congress just before the elec¬ 
tion. He is a member of the Mandal Congress committee and was a propagandist 
for the congress. Though he claims that he was interested in thei success of the 
congress and not in the success of any narticular congress candidate, he has 
said that he felt for the failure of the petitioner as also the failure of the congress 
on that account. As a pleader he says he was not having daily cases and he was 
not attending court on those days in which he had no cases and the date on which 
the respondent convened the meeting though a court day. was a no-work day 
for him which could enable him to attend the meeting. Though he eiaims that 
he had l-.y the date of the meeting been well acquainted with the election mani¬ 
festo of the Ganatantra party and the promise they were making to people, his 
eagerness to attend the respondent’s meeting that day was to hear what a big 
niai and a previous Rule? like the respondent would say. He claims previous 
acquaintance with the respondent and he claims that he realised that the speech 
given by the respondent offended the election law; hut as he says. “I haa r.o 
sympathelic or antipathetic relation with the Maharaja and so I did not tell him 
about tne impropriety of his speech.” While claiming to be a congress worker 
and completely dissociating from the petitioner he says “some Dharamgar’n 
persons were working for Thirani; but I cannot name them, I -did not know any of 
the names of Thirani's workers of Dharamgarh then or now. I cannot say if Thi¬ 
rani’s workers were congress men or not. No congress men worked for Thirani to 


try knowledge, though they worked fcr congress. The congress workers were making 
propaganaa for congress members, but they were saying nothing for Thirani. 
Certainly they were appealing to people to put vote in ballot boxes having the 
sign of a pair cf bullocks.” The aforesaid reply indicates that the witness is''hot 
even prepared to touch the petitioner’s name with a pair of tongs. The witness 
has admitted at another place “now I am staying at the forest centre of Orient 
pape’- Mills. Jeep put me there. I am staying as a guest there. I do not know who 

pays for me. Paper Mills have made messing arrangement there and we take 

our food * I do not try to understand why Orient Paper Mills brought us in their 
jeep and treated us as guests. It has never struck me that by such entertain¬ 
ment 'ITairani seeks to influence us. If T am ehai-eefl T would pay for mv bill 
and not otherwise.” P.W. 20 has said that the S.I. of the local P.S. Ganapati 

MisT-a. was present in the said meeting of the respondent. The said S.I. has 

been examined as R.W. 1 and he has stated that from ljO-2-57 he made over charge 
of Dharamgarh P.S. as he had to go to Headquarters cn election duty .and the 
said witness has not been sought to be contradicted on that account, nor it has 
Heen put to him that he attended the respondent’s meeting on 19-2-1957. This 
pleader witness, for what I have observed above, can command little credence. 
PW 37 is an employee of the Orient Paper Mills; but unlike several other em- 
plovee of the Paper Mills who had been deputed to work for the petitioner during 
election, be claims to have worked for the petitioner in a different roll. According 
to him he had leaning towards the congress and he took two months’ leave from 
the Paper Mills, at the suggestion of some of his friends, to work for the congress 
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In election and since some of his friends in the Paper Mills had been deputed to- 
work for the petitioner in Kalahandi district, he himself chose Kalahandi as his. 
venue of work. Astounding It Is to hear from him “I did not know then—when I 
went for election work—if there was a congress candidate for Brajarajnagar area 
(the place where the Paper Mills have their Headquarters)” Though the witness 
claims that he went for his love for congress and not for Mr. Thirani, the peti¬ 
tioner, he admits, however, that he took Rs, 100 from the election agent of the 
petitioner for hi.s expenses and he also went in the jeep of the said election, 
agent. This witness also says that the respondent said in the meeting that the 
petitioner was a Marwari, that his workers .should be beaten and should not be 
given water In any village they visited and the respondent was there if they were- 
confronted with any difficulty on that account. He. further says that the wife 
of the respondent, who was his election agent, also instigated the people in the 
meeting to assault Thirani's men. These are all statements far ahead of the 
allegatlon.s in the election petition. According to him he reported the Incident 
to Mr. Bhandari, the election agent of the petitioner, the next day end Mr. 
Bhandarl has not chosen to appear in the witness box. The witness admits “i 
knew that not only I had to make propaganda for the congress but al.so to resist, 
any illegal propaganda made by the rival party”, but insplte of such knowledge 
he did not put that matter in writing to anybody either the petitioner or his 
election agent, nor did he talk the matter to the local police officer with whom 
he was meeting frequently. This witness has said that he was staying at Dharam- 
garh in a house which had been hired by Hota Babu, an employee of the Orient 
Paper Miils and working for the petitioner and there he was messing with Hota 
Babu, one Udaya Nath Das and a driver with a jeep. To avoid disclosing that 
the jeep belonged to Paper Mills he says he never "enquired whether that jeep 
was ol Hota Babu or of Paper Mills or anybody el.se. Hota Babu is a Clerk or 
something in the Store department (of the Paper Mills); he is a Clerk. Hota Babu 
had never a jeep of his own at Brajarajnagar,” Even he goes to the extent of 
sajdng 'T am never asked Hota Babu if he was on deputation there by Paper 
Mills or he was on leave like me working out voluntarily for the congress, 
Accoroing to the statement of this witness he was dally going out to i,he interior 
at about 8 to 9 in the morning and was returning back between noon to 4 p.m.; 
but on the date of the meeting he did not go out as he wanted to attend the res- 
pondent'.s meeting which took place between 11 to 12 noon and since he hud never 
heard the respondent previously, curiosity detained him. Thus P.W. 37 is 
another interested overzcalous and evasive wilues.s. Coming to the witnesses on 
the respondent's side R.W. 8 is a pleader’s clerk and R.W. 15 is a pleader. The 
two witnesses have sought to say that there was no .such instigating .speech 
given by the respondent at Dharamgarh meeting. As Jo R.W. 8 he admits that 
he wa.s a polling agent of Ihe respondent and though he does not admit so, the- 
respendent in his statement has admitted that he was also a worker of the 
respondent So I put no reliance on the evidence of this wltnes.s. R.W. 16 is an 
influential member of the Praja Socialist party. He has admitted that after the- 
last general election the Gaiiatantra part,y attempted to form ministry and his 
party decided to support Ganatantra party in so forming the ministry in opposi¬ 
tion to congress. He claims to have supported an independent candidate in the 
la.st general election against both the congress and Ganatantra and it is why he 
claims to have taken interest in attending the respondent’s meeting so that he- 
would refute him or his line of action while canvassing for the independent can¬ 
didate. It was high time by the date of the Dharamgarh meeting for the respec¬ 
tive parties to know the line of actlcn and the propaganda of other parties and 
what R.W. 15 claims to have attracted him to the respondent’s meeting does not 
appear to be a convincing ground. This witness is a pleader in defence of some 
of the criminal cases that have been .started for the alleged assaults referred to 
in the electicn petition, and though the re.spondent is not an accused in any of 
those cases, the petitioner’s suggestion that this lawyer witness is financed by 
the respondent In those cases—though denied by the witness—may not be an 
unfounded suggestion. The uncle of this witness is the Chief Mining Officer of. 
the Government of Orissa and he claims ignorance of the suggestion that the 
Bald uncle cf his got his mining training with monetary help from the respondent. 
His father was serving in the Civil Supply Department, before merger, in Kala¬ 
handi State under the respondent and continued to serve after the merger fur 
a year or two. This witness claims ignorance of the suggestion that after merger 
departmental enquiry has been started against his father for criminal misappro¬ 
priation. Though the respondent has admitted that Harl Shankar Naik is a 
Ganatantra worker, this witness has denied that fact. For what 1 have observ-ed 
regarding this witness I cannot accept him to be a reliable witness. The resulting; 
position is that the evidence on either .side about the questionable speech of 
the respondent at Dharamgarh meeting is rejected and so I hold that the peti¬ 
tioner has failed to substantiate this part of his allegation. 




■24. Now I come to the meeting at Joypatna addressed on 24th February J9£i7 
The petitioner’s case in the petition (ride para 2 ol the particulars) is that the 
Tespondent perscnally instigated the electors, who constituted the ludienre, to use 
violence and attack: the petitioner’s workers and electors with lathis, is further 
stated that as a result of such violent .speech of the respondent in this' meeting 
and m the previous meetings at Koksara and Dharmagarh, Jayram, Baldya, Kartika, 
Rout and Chaitan Panda, amongst other worker.s of the petitioner, and Kara Krishna 
Jena, Surc.sh Chandra Barpanda and Basudeb Nanda, supporters of the petitioner, 
were ti'lghloned. The respondent, while admitting to have addre.ssed an election 
meeting ,at .Toypatna on the alleged date, has denied the in.sttga[ion of as.sault. 
The wiltlesses on the petitioner’s side are P.Ws. 4, 21,26, 31, :i’2 and 39 of wham 
P-Ws. 4 hnd 26 claim to be the eye-witnesses and the others have been examined 
“for corrdboratlon, Thci witnesses on the respondent's side, besides the respondent 
himself (R.W. 2) arc H.Ws. 1 and 19, P.W. 4 is a man of that village. He was not 
only a eongress warker in the election, but ho is a member of the Ad hoc aistrict 
congre.ss committee of Kalahandi and previously he was .a regular member there¬ 
of. He has admitted that ho was getting Rs. 5 every market day from Basudeb 
Nanda, ^ worker of the petitioner. As he says the meeting commenced at 3i 
to 4 c.mI and lasted for two hours till evening and about 400 to 500 persons at¬ 
tended the meeting: that in course of the speech the respondent said the Thirani’s 
people would ran that night in every village in that area as the next day was 
the elate of the poll and he asked the people present in the meeting to assault 
Thirani’s people wherever the were found. Since the witness was a congress worker, 
out of fe.sr, wUhnut openly attending the meeting he kept himself concealed with¬ 
in a room in a neighbouring building and was hearing the speech and his fear 
to openly attend the meeting was due to his having been prosecuted by the 
Ganatantra party for offences under section 325/109 and 406 I.P.C,, of which ho 
had been acquitted by that time and also because he had by that time heard 
some incidents of assault by Ganatantra workers on congress workers at other 
places. Like him Mahadeb Panda, Khedi Prasanna Najhi, Abdul Satar Khan 
and Suresh Chandra Panda, who were congress workers, were also present with 
him concealing in that room and hearing the speech in the meethig: that tho 
■next morning he filed a written report under his signature at the Joypatna 
P.S. None of hig co-workers, who are said to be present with within the room 
and hearing the speech in the meeting, has been examined and 
tt Is a coincidence that those co-workers who happened to be present with 
him that day, two were his co-accused convicted In a previous case. It Is some¬ 
what unusual that while polls were to be taken the next day and so that day 
rwas the last day for any propaganda, the congress workers named by hint 
without making their last effort for propaganda would do stating back to hear 
the speech cf the respondent as If anticipating that something illegal would be 
said. It Js admitted by him that no outsiders marked the presence of himself and 
his companions there. The Joypatna police station was about half a furlong’e 
distance from the place of the meeting and as stated by P.W. 4 some constables 
at the local P. S. and a C.I.D. Officer from Bhawanipatna were present in that 
meeting and they were taking down note: None of such persons have been 
summoned to depose what took place in the meeting. P.W. 4 has also named twe 
■of the teachers of the local Government minor school who were present in the 
meeting [and none of them has been sought to be examined tor the petitioner. 
The witrtess has .said that in that room of their concealment he and his co-worker# 
■decided in their discussion to lodge information at the P.S. the next morning 
and his explanaticn for making no Immediate report is “since the incident wa# 
true we thought that delay In going to P-S. would not matter’’, though he haa 
.stated at another place “it was our duty to hear and see the meeting of the op¬ 
posite party so that we might protest against what they may do or say”. A» 
'he says, the report was prepared the next morning. According to him “Basudeb 
Nanda, who -was a servant or helper of Thiranl, was not there. The ne.xt morning 
he came We told him of the incident and then the report was written. The 
report was written at that very house next morning * * * it was written m 
my presence. I do not remember who wrote It. The scribe was asked to write 
a report on the previous day’s incident and what he wrote was found correct and 
approved by all.” It is another curious fact that while the witness and his TO- 
workers had not paid any sermus attention to draw an immediate report, the 
next morning all of them detained themselves from work for writing tlie report 
when their presence elsewhere on the polling day was important. The said report 
of P.W. 'll and his co-workers is said by P.W. 31 the. officer in charge of Joypatna 
Police stlatioh, to be missing from the P.S. and so could not be produced though 
called for by the petitioner. The defence sugge,stion i.s that Basudeb Nanda, an 
important worker ol the petitioner came from Bahwanipatna, the Headquarters 
of Mr, 'rhirani, to .Toypatna in the morning of 25th February 1957 and got the 
u:eport prepared and signed ijy the witness, P.W.4, and his co-workers. The sug- 
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gestion on the respondent’s side is that Mr. Thirani was kith_ and kin with the- 
then District Magistrate ot Kalahnndl. P.W. 21 and also the Sub-divisio-ial Magist¬ 
rate at Bhawanipatna, P.W. 26, and to help Mr. Thirani in the election certain 
documents were manufactured and an illegal warning, Ext. 1, was i.ssued by the- 
District Magistrate against the respondent in the night of 24th February I'/s? at 
Bhawanipatna and in furtherance of that plot Basudeb Nand-a wa.s deputed the 
next early morning to get a false report prepared and died by P.W. 4 and ^.thers] 
Thi.s Basudeb Nanda was often present in court during the trial of the ca.se and 
it in strange tinu the petitioner did not take any step to get hi.s examined, though 
tlieie i,s dcllnitc .suggestion to P.W, 4 that ho got the signature.s of P.W. 4 and others 
to tlie report and lie got the writing of Ihe report done elsewhere. 'The .sugge.sticn 
on the n-.spondont'.s side is that had that report been produced it would have- 
divSclosed as t,a v/lio the author thereof was and to con-mar the same the police 
oflleer, who had been called for to produi-e the same, has been vary likely in- 
lluenced 1o say that it i.s niis,Kmg. It may be pertinent to note in tlii.s connecUon. 
thai. P.W. 4 has stated that he could not .say who the scribe w.a.s of the report. 
Kelianci; ha.s been sought to be placed on the petitioner's .side on Ext. 14, tire 
station diary entry No. 290 dated k,5th February 1957 of Joypalna P.S. to cor- 
rohorate P.W. 4 as to his .statement regarding what wa.s said in the meeting. If 
the original report wa.s missing secondary evidence could be no doubt given; but 
Ext, 1 does i.'ol fullil the test of .section 63 of the Evidence Act ii-a.srauch as It 
doe.s not purport to be a copy from the original and it records only the shhstanco- 
of what was contained in the alleged report. Ext. 3 ts another station diary entry 
No. 2HI cf 241 h February 19,57 of the said police .station which i.s said to have 
been made at the imstance of one Khageswar Naik. This wa.s admit tc-d In evidence 
subject to an assurance that the informant would be examined us a vvitne.ss who 
wa.s not later on examined. No cioubt .summons were taken to this witnes.s and 
It wa.s endorsed on the back of the summ.ms that he was ill; still then .steps 
could have been taken to examine him on commission. Such a siatlon diary 
entry could only be u.sod a,s a piece of corroborative evidence and so stands to no- 
value. 

2.5. Now coming to P.W. 25, he Is a Sub-divlslonal Magistrate and so un¬ 
doubtedly he i -1 a man of status. According to his evidence, since the next date; 
wa.s the date cl poll, he wa.s out on tour to .see If polling arrangernent.s at different 
places were complete. He came to Joypatnn in course of that tour,at about 4 
P.M. By that lime the respondent had been already addressing the n-ieeting. The 
witness stayed there till the end of the meeting. After the meeling he went to 
the neighbouring police station. From the police station ho despatched a wire¬ 
less me.y.sae'e to the Di.strict Magistrate about the offensive speech made by the 
respondent in tlie meeting. He left Jo.vpatna at about 6-30 p.m. and reached; 
Bhawanipatna, the headquarters of Kalahandi, by about 9 p.m. After his arrival 
he preparsd and dc.spalchcd a full Hedged report to the District Magistrate about 
what had been said in the meeting b.v the respondent. Soon after receiving his- 
report the District Magi.strate called him by about 10 p.m, The District Magistrate- 
discu.ssed with him over his wireless message and report and then issued a warn¬ 
ing to the respondent as contained in Ext. 1 b.v about inid-niujliT, whereafter he 
left the Dl.strtct Magi.strate's place. Copy of the message sent by him and receiv¬ 
ed by the DJsU'kt Magistr.ate is Ext. 3 and another copy ol that iiiessege repeated 
to S. P. i.s Ext. 23. and the.se two documents have been admitted .-Jubject to ob¬ 
jection on the respondent’s side, since the original was not called for or accounted 
for. The cnginal of the message was certainly the one placed at Jo.ypatnn P.S. 
fer tr;iiis/ni.s.sir,ii A.s 1 have indicated in case.s of Ext.s. 2 and .'i2 while discussing 
Issue Nos 4 and 5, the petitioner did not call for the original of the message from 
.loypatlia P.S., and he summoned the District Magistrate and the S.P. to produce 
the mes.sage dc-'-^palched by- the .Sub-divisinnal Magistrate as a le-sult of which 
they^ each produced the copy of the message received by him and none o£ them 
was asked for as to why the original was net produced and as tile S.P. has de¬ 
posed, the original of the message lodged at Joypatna was under the control cf 
the S.P. Wireless. Cuttack. The .sugge.stlon on the re.spondent’s side Is that as a 
matter of fact there was no such despatch cf wireless message at .Toypatna P.S. 
on the date of the meeting by P.W. 26 and that P.W. 26 did not actually go to- 
Joypatna that day and that Exts. 3 and 23 were fabricated at the headquarters-- 
of Bhawanipatna, either after issue.of the warning, Ext. 1, to justify such an Issue, 
cr ju.st before the issue of the same. It has been further suggested In this con- 
nection on respondent’s side that Dr. Mahatab, the Chlel Minister ol Orissa^ 
belonging to the congress party, hoppened to be present at the Headquarters or 
Bhawanipatna Iti course of his election campaign in the afternoon and of 

i4th February, 1957 and that It was not unlikely that to please him the Disf. 
Magistrate and the Sub-divisional Magistrate jointly fabricated a story of Instiga¬ 
tion and essault at Joypatna meeting to support which the wireless message was- 
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despatched from the trans^ 

mittlna centre Thdt Dr. Mahatab happened to be present on February 1957 
at Bhawanipatra is made out in the evidence of R.W. 2,4 and 6 and their ’ evid¬ 
ence on that si'ore R,.es unchalleneed in eross-examination. While on the one 
hand such an inference on the respondent’s side is only speculalive and imaginary, 
anti it IS easy to Impeach otticifi) witnesses on such a theory, on the other hand 
when clertions arc run by party in power, apprehensions that olKcers might do 
certain things to please such party in power cannot be said to be an unrca.'onahle 
one, V.nthout roaming In imaBin,atioti, the duly of a Tribunal In such a ease is 
to puL tiit?L cvuitince actually beloie it to the strictest scrutiny and then ooiTie to 
a conelusKin on whatever stands the test. Bxts. 3 and 23 refer to the same mes¬ 
sage and tioth are pencil copies. As deposed bv P.W. 39, the S.P., when the 
same ine.ssage is desputched to several persons at the same receiving stations one 
pencil copy It prepared of the ine.s,sage, with as many carbon copm.i a.s the number 
of pcr.soiia addicssod and one of the prepared copy is retained in the icceiving 
station and the rest despatched, one to each of the addressee.^. He has lurther 
stated that in exceptional cases when the receiver forgets to prepare a.s many 
carbon copie,s as are necessary, he might subsequently prepare pencil copies. In 
the present case the usual method has not been followed and the receiving officer 
Could have cxpliiined under what circumstances he followed the exceptional 
method, if any. Again Exts. 3 and 23 appear on their face, to be in diil'creut 
handwriting and even if the receiver of the message, prepared them at clilferent 
times, it remains unexplained how the handwriting could he no markedly differ¬ 
ent. d'he next defect about the message i.s that in Ext. 3 -—vide 3(a)—^the District 
Magi-strai.i has put the date of receipt as 23rd February, 1957 though the date 
of receipt could not be earlier to 24lh February, 1957 which pin ports to be the 
date of despatch and the same has not been sought to be explained through the 
witness concerned. On the other hand as about Ext. 23, the S.P. has not taken 
the responsibility of directly receiving the wireless me.ssage and as It appears 
from the endor.sement therein some of his subordinate officer received it oti his be¬ 
half on the ground that the S.P. was absent from the headquarters at the time It 
arrived, whereas the S.P, (P.W. 39) is definite in his evidence that he was npt 
absent from hi.s headquarters on the date. The next defect about Ext. 3 is 
that as per Ext. 3(b) P.W. 26, the Sub-divisional Magistrate, has put his signa¬ 
ture to Ext, 3 and why his signature to the District Magistrate’s copy of the 
message, was taken is a suspicious circumstance. The District Magistrate 
(P.W. 21) has himself staled “I cannot say when he (the Sub-divisional Magis¬ 
trate) put his signature in Ext. 3. I do not know if he had any business to 
put his signature to the copy of the radio message despatched to me. I can 

f ive no explanation as to how in iny office copy my signature and Sub-divisional 
lagistrate’s signature came together.” On the contrary P.W. 26 has stated 
“the District Magi.strate told me that the copy of the message Ext, 3 was with¬ 
out my signature and so I should put my signature. Wireless messages do not 
need the signature of the transmitter. I cannot explain why the District Magis¬ 
trate asked me to sign in Ext. 3. I did not ask the Dislrict Magistrate why my 
Signature was necessary. In good faith I put my signature in Ext. 3,” The 
suggestion on the re.sponde.nt’s side is that either because the document was 
being fabricated and the Sub-divi.sional Magistrate might disown hi.s connection 
With it later on, he was sought to he pinned down with his signature taken to 
Ext. 3 or that Ext. 3 had been intended to be despached to the transmitting 
Station to serve as the original which however was later on not seriou.sly pursued 
by the half-hearted ofificia'ls who prepared those documents. It may be noted 
that according to the evidence of P.W. 26, after his arrival at Headquarters he 
submiited a written report giving full details of facts lo the District Magistrate. 
If that was true, the District Magistrate could not have possibly asked the- Sub- 
divisional Magistrate to put his signature to his copy of the message since the 
District Magistrate had then been armed with a fuller written report from the 
Sub-divisional Magistrate. Apart from the aforesaid suspicious defects in 
Ext. 3 and 23 it is a fact that the witnesses concerned with the said wireless 
me.ssage, ile., the District Magistrate, the Sub-Divisional Magistrate and the S.P., 
were party to a discussion m the night of 24th February, 1957 regarding the 
conduct of the respondent in the election ahff as a result of that deliberation a 
warning was issued in Ext, 1 by the District Magistrate. P.W. 21, to the respon¬ 
dent which warning he had no authority and justification under law to issue and 
which warning was likely to impair the reepondent’s position before the illetcrate 
electors. As stated by P.W, 26 this warning eventually got published in Orlya 
BMers during the election. Though the Sub-divisional Magistrate and the 
S.P, do not have any responsibility for the issue of the warning by the District 
Magistrate, the Sub-divlsional Magistrate has said at one place “then there was 
• dUscusslon amongst ail of us, then the District Magistrate decided to send a 
warning” and he has stated at another place ‘‘The S.P. and the A.D.M. were 



556 


THE GAZETTE OF INDIA EXTRAORDINARY 


[Paht II 


taking part in the discussion about the warning though I did not take any part 
in the discussion”. The order was also shown to the S.P. and the Sub-divisional 
Magistrate before they left the place of the District Magistrate and admittedly 
none of them stated that such an order would be without the jurisdiction of 
the District Magistrate and might impair the respondent’s cause in the election. 
It may be further noted that after receiving the warning the respondent 
hastened to ask the District Magistrate as to on what materials he had issued 
the warning to him and the District Magistrate did not give him any reply and 
his explanation is ‘T am not expected to give the reply to each letter I received". 
If a warning was issued, whether legally or illegalV. fo tbc respondent and he 
wanted to know the materials and there was no apparent secrecy about them, 
since they had been based on public speeches made by the respondent, there was 
no apparent justification in the lukewarm attitude taken by the District Magistrate. 
Now coming to the individual officers, to justify the position that the wireless 
message was de.spatched about the respondent's speech by the Sub-divisional 
Magistrate in duo course, the Disti'ict Magistrate says in his evidence ‘T had 
asked the Magisirates as a part of my general instructions to report what 
happened in meetings by wireless message or otherwise, but such a case is not 
borne out either by the Magistrates P.W. 26 and P.W. 25, Long before the 
impeached wireless messages were brought into evidence the respondent had 
made out a story in his recriminatory petition that the petitioner used to meet 
the District Magistrate, Kalahandi off and on and that at the petitioner’s instance 
the District Magistrate, Kalahandi sent a defamatory letter to the respondent 
calling it to be a warning—meaning Ext. 1. Though the recriminatory petition 
was not brought to trial, the issue of the said warning came under consideration 
aa a part of petitioner’s case and in that position the petitioner himself was a 
material witness to deny his intimate connection with and his influencing the 
District Magistrate as against the respondent. It has been observed in A.I.R. 
1927 Privy Council 230 "the true object to be achieved by a court of justice can 
only be furthered with propriety by the testimony of the party who personally 
knowing the whole circumstances of the case can dispel the suspicion attachinf 
to it. The story can then be subjected in all its particulars to cross-examina¬ 
tion." It has been also observed by the Bombay High Court In 1922 Bombay 
page 81 “if the defendant does not choose to go into the witness box on his own 
behalf ••• the Court is entitled to consider that as a point against the defendant 
*♦ Unless he gives evidence on his own behalf so as to give the other an oppor¬ 
tunity of cross-examining him, then the court is entitled to infer everything 
against him." The District Magistrate has stated in his evidence “Mr. Thlram 
had on occasions met me after nominations had been accepted and before polls 
were completed, I cannot say on how many such occasions he met me and I 
do not remember for what purpose he met me on those occasions. He wa» 
meeting me in my residential office. I cannot say at what hours he was meet¬ 
ing me. I do not remember if he met me on the 23rd and 24th February, 1^7.” 
While the District Magistrate was so uncertain about on what dates he had or 
had not met the petitioner, when he was asked if the petitioner was present 
when he issued the warning, he declined and then he says “now I remember 
that he did not meet me on 24th February, 1957. He did not meet me on 23rd 
February, 1957.” The District Magistrate has said in his evidence "except 
warning the Maharaja (resnondent) and issuing those instruction (warning) I 
took no other punitive or preventing action in respect of the report I received 
about Joypatna meeting. To instigate violence in open meeting is a serious 
offence. I did not consider it my duty to get the matter investigated and bring 
the offender to trial." At another stage he has said "I asked the S.P. to cause 
an enquiry as to if what was reported in Ext, 3 had been actually said or not”. 
And this statement of the District Magistrate while not compatible with his 
statement at' former place that he took no other steps, is also not otherwise 
comprehensible; if in fact he had got a report from the Sub-divisional Magistrate 
himself that the latter was present In the meeting and had heard instigation of 
assault being made by the respondent there could be no point in so asking the 
S.P. Neither the S.P. supports the District Magistrate that he was asked by 
the District Magistrate to make such an enquiry. Before I deal with the evi¬ 
dence of the Sub-divisional Magistrate (P.W, 26) I shall briefly di.spose of the 
evidence of the S.P. (P.W. 39), Incidentall,v I may mention that if Ext;*. 3 and 
23 were manufactured, obviously the S.P. had taken no responsibility for them, 
since it was not he who received the copy of thei message straight and he got 
ft from some of his subordinate officer wno had already received it. 11115 -^t- 
ness’s relation with the respondent may be eloquent from the following state¬ 
ment of the witness, “I do not remember If Maharaja of Kalahandi was behind 
the S.R.C. movement at Kalahandi, I do not remember if I reported against 
him to the Government to that effect. I know that the sentry that was posted 
to Kalahandi palace was withdrawn sometimes after the S.R.C. movement, X 
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do not remember if I recommended to the Governnjent for withdrawal of that 
sentry. ^ * I cannot deny if it is asserled that it was at my Instance the sentry at 
Kalahandi palace was withdrawn”. The evasive way of reply of the witness 
IS eloquent. The respondent, who is the Maharaja of Kalahandi, and who was 
the Deputy Leader, at the time concerned, of the Opposition in the State 
Assembly must have been a unique figure in Kalahandi district and no S.P, 
could possibly forget if at his instance the sentry from the respondent’s palace 
was withdrawn or that the respondent wa.s reported against to the Government 
»s having taken part in the S.H.C. movement which was so notorious an agitation 
In Orissa, The aforesaid answers of the S.P. are sufficient to justify the asser¬ 
tion on Respondent’s side that thei witness was hostile to the respondent while 
he was S.P., Kalahandi. The S.P, and the District Magistrate have been 
examined to support that the wireless messages. Exts. .? and 23, had been actually 
received and the Exts. 3 and 23 have been sought to be ^iroved to corroborate 
P.W. 20. For 1he internal defects which have been found in Exts. 3 and 23 and 
for the defects pointed out in the evidence of the S P. and the District Magis¬ 
trate, it is really doubtful if Exts. 3 and 23 were actually received as wireless 
messagesi Or if they wero fabricated at the headquarler. Even if Exts, 3 and 23 
were genuine and not fabricated, no statutory presumption applies to them 
rmder sect.on 88 of the Evidence Act. It is the original message despatched by 
P.W. 26 which could corroborate him and no justification has been made out for 
non-production of the original so as to accept any secondary type of evidence. 

26. Now coming to the evidence of P.W. 26, he has said that he had no lde« 
of respondent’s holding a meeting at Joypatna before he went there and it is by 
chance he happened to be at the meeting. He does not remember to have 
attended any other meeting during the last election and he has further said that 
no offic.'ial duty had been imposed on him to attend that meeting and he attended 
the meeting as a matter of curiosit.v. As he says “I stayed at the meeting for 
5 to 10 minutes and left with the closure of the meeting.” Maharanl also spoke 
in the meeting. She spoke for about 3 to 4 minutes, * • I heard Maharaja 
(respondent! speaking tor 3 to 4 minutes. I heard Maharaja saying that people 
were in difficulty for bamboo and timber and price of rice had gone up. He 
criticised the Government for exploitation. He asked the people to keep watch 
.in night and if congress workers visited their places, to assault them and turn 
them away and that he would be responsible for their action. • • • I do not 
remember if Maharaja referred to different methods of Sosana (exploitation) by 
the present Government. I do not remember the exact speech of Maharaja and 
X remember the gist of his speech”. According to P.W. 4 Maharaja’s speech 
covered about 2 hours and he has given the same substance of the speech as 
P.W. 26 has given after he only heard the closing part of the respondent's speech 
for 3 to 4 minutes. The materials that P.W. 26 gives u.s during 3 or 4 minutes 
of the last part of Maharaja’s speech could not possibly be delivered by the res¬ 
pondent within such a short spap of time to which he refers to. The witness has 
stated that it took him about 10 minutes to give dictation of what the respondent 
had said and his typed report to the District Magistrate on that score covered 
about a ipage. What he heard in 3 or 4 minutes could not possibly explained the 
time occupied by him In dictation or the space of his report. At ohe stage the 
witness pas said "I could understand all the colloquial language that the Maharaja 
said there” and at another stage he has admitted "it would be difficult for me ta 
understand the colloquial Orlya said by Kalahandi people. Maharaja was 
addressing people from rural areas and Maharaja was addressing them In 
Kalahanpli language as spoken by Muffasll ‘people”. The assertion on the part 
of this witness In the circumstances that he could understand all the 
colloquial language that the respondent spoke Is a symptom of overzealousness. 
The witness has said that even after hearing the offensive speech of 
Maharaja for that short period of 3 to 4 minutes there was no curiosity In 
his mind to know what offensive matters had been said by the Maharaja during 
Tits speech earlier and so he did not take any enquiry about the tenure of 
Maharaja’s speech alread.y made. This can hardly be compatible with the 
normal Iconduct of a responsible officer of his position. According to P.W. 4. 
too to 500 persons were present In the meeting and the number of persons as 
stated, on icspondent’s side is even less than that estimate; but P.W. 26 has 
estimated the number of nersons present in the meeting at 2000 about and such 
an exaggeration on his side may not be without "Significance, in as much as if 
the crowd was a smaller one, in a Muffasll place everybody’s notice would be 
attracted towards the jeep and the Subdivisional Magistrate who arrived 
in that jeep near the place of the meeting, wherea.s If the crowd 
is a heavier one, his coming to the meeting In a jeep without being marked by 
iDthers can he well explained. The witne.s.s has further said that when he came 
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to the meeting In his jeep the respondents saw him and though he was on talk¬ 
ing terms with the respondent he did not ask him at the closure ot the meeting, 
as to why he was maiung such ortensiv'Cc speecn. JMor did lie himself try to tell 
the people in the rneeting that assaulating the congress or Thiraiii’s workeis 
would amount to serious otl’em-e and they should not lollow the instruction of the 
speaker to that cttect, though he was a Sub-divisional Magistrate. P.W, 26 has, 
said that police mTiccrs and C.I.D. ottlcers were present in the meeting and the- 
C.i.D. officers told him that they have noted down the Maharaja’s speech and- 
they were forwarding the same. No such police or C.I.D. officers have been 

sought to be examined on the petitioner’s side, nor their report.s called for, 

P.W. 26 has said that soon after his leaving the place of the meeting be came 
to Joypatna police station (within one iurlong distance from the place of the 
meeting) and he told of the incident of the meeting there to Mr. B. Panda, a. 
Deputy Magi.strate who was there in charge of the striking force for the polling 

that was to take place the next day. This B. Panda, Magistrate, though sum¬ 

moned and present as a witness, was not sought to be examined on the peti— 
tIoncr’.9 .side to corroborate the evidence of P.W. 26. According to P.W. 26 he 
sent a report to the District Magistrate about the speech in the meeting that 
same day after his arrival to headquarters and the same report has not been 
called for by the petitioner to be proved in corroboration. The witness has also 
admitted that his tour diary would rii-sdose about his visit to Joypatna on the- 
date of the occurrence and would have a reference of his activities there and the 
aame had not also been called for to Vie proved In corroboration. In the so- 
called wireless message from him contained in Ext. 3, there is reference alsu- 
to the incident of assault ai Depur which is the subject matter of i.s.sue No. 5- 
That part of Ext. 3 recites as follows “it is reported, jeep attacked Ganatantra 
party and driver assaulted and a sum of Rs. 45 extracted from him. * 

“The evidence of this witness regarding this part of the message is “I did not. 
keep the record of the name of the person who told me at Depur about the jeep* 
and extortion of inoney. I did not kiicav that man and I did not ask his name- 
because I was in a hurry to go and attend different booths. It would have- 
taken me two minutes time to ask his name and get the reply and I could not, 
spare that amount of tinie. 1 was conscious of the legal position that If 
the assault on jeep and its occupants and extortion of money was there it 
verged on an offence of robbery. I was at Joypatna P.S. for about half ai> 
hour. At the time of my presence at Joypatna P.S. the S.I. of police was not 
there; so I could not report that incident there. Some constable was In charge* 
of the police station. 1 did not report to the constable in charge because I did 
not want to be involved in that case. I did not remember if I asked my Informant 
about the place, persons or motive concerned on that assault on jeep and extortion 
of money. I was persuaded to believe In the information so received. There 
was prima facie nothing to believe or disbelieve in that information.” The above- 
quoted statement ol the wit,nc.ss betrays the sense of irresponsibility and also 
recklessness in sending un alarming report to the DLstrict Magis¬ 
trate and It lacks in truth also when the witness who could 

afford to -sppnd half -an hour at Joypatna P.S. could not spare two minutes, time 
to know something about an alarming case of robbery. Some questions have 

been put to this witnes.s to shake his credit by Injuring his character and in 

answering some of them the witness has sought to be rather evasive. One of 
the .sugge.stions made to him was that he bad been superseded by his juniors 
and .so he was approaching the congress authorities. His an.swer is ns fol- 
low.s:— “I have not been superseded in service by any junior. I cannot say if 
some of my juniors in the civil list have become Additional District Magistrates. 
(Again) Recently 2 or 3 of them have become Additional District Magistrates.” 
Another suggeation made to him ivas that during the period he was the Exe¬ 
cutive Officer of the Cuttack Municipality (prior to his encumbency as Sub-dlvl- 
sional Magistrate Bhawanipatna there was some embezzlement in the Muni¬ 
cipality with which he was connected In connection of a piece of land near 
Dhanamali Paria let out to a Kaviraj. The witness says “a land was given- 
■to a Kaviraj near Dhamali Paria at Cuttack by the Municipality, 1 do not remem¬ 
ber what was the consideration and whether it was Rs. 26,000. I do not remember 
if the transfer was complete when I was the Executive Officer: but I remember 
that the negotiation had been completed before I Joined as the Executive Officer: 

I do not remember whether the transfer was complete after I left as Municipali¬ 
ty officer or before I left, though I know that the piece of land was transferred 
** I knew the transfer while I was the Executive Officer.” There was another 
suggestion made to him that while he was the Executive Officer of Cuttack 
Municipality he granted licence for a hotel to one Sagar Mahanunad against 
Revenue Board’s order. The witness said in his answer that he did not know 
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any Sagar Mahammad and if he had a hotel near Choudhuri Bazar post office 
and if, the Board ot novtiiue had ordered Bagar Mahammad to vacate the place 
and he wanted to say that if any licence for hotel was granted by him. it was 

on the recommendation ot the Health Officer. In this connection he says ‘‘if 

tnere was recommendation of the Health officer, the Executive Officer was 
bound to accept it and he had no discretion. If there would be any objection 
against the recommendation of the Health Officer, the Chairman is to enquire 
and the Executive Officer cannot enquire unless so ordered by the Chairman 
* * it was the duty ot me Health oiiicer to look to the neatness of the hotels; 
no duty was cast on the Executive Officer to supervise the work of the Health 
Officer or look to the hotels * - ii tiiere was any breach of condition of 

licence by hotel keeper he could be prosecuted by the Executive Officer in case 

there was recommendation of the Health officer.” But later on the witness has 
said “I do accept the pioposition that under law the Executive Officer has 
authority to grant licence, revoke licence and start prosecution without the re¬ 
commendation and against the recommendation af the Health Officer. 'The 
Executive Officer has authority and competency in law to 
examine the hotels.” Another suggestion was made to this 
witness that on a particular occasion while going to the Teraikel in Kalahandi 
district he was arranging polling agents for the petitioner. The witriess's state¬ 
ment in this connection is ‘‘I do not remember to have ever gone to that village 
at any time during election period. I do not remember if Teraikela village was 
burnt and I went there to distribute money. I do not remember any case in 
which I had personally gone to distribute money in any village for 'it having 
been burnt. I do not remember if in Kalahandi I had been to see any burnt 
village.” The witness was the Sub-divisional Magistrate of Bhawanipatna for 
about a year and a half by the time he deposed in Court. Village burnings are 
not frequent and if as a Sub-divisional Magistrate the witness had gone in a few 
cases to distribute money to the people in affected locality where villages have 
been burnt, he could not forget them and all his answers in “do not remember” 
is a clear symptom of evasion. I regret that for what I have commented on the 
quality and character of the evidence of P.W. 26, I am not persuaded to put 
reliance on his testimony irrespective of his status. P.W. 31 is a formal witness. 
As to P.W. 32. he was the then officer in charge of Joypatna P. S. The respon¬ 
dent’s case is that this officer was present in the meeting and also in the police 
station in the afternoon of 24th February, 1957. whereas according to P.W. 26 
this witness was absent from the police station. In the station diary entry No. 279- 
of the date (Ext. C) had been initially written that ihe witness returned from Joy¬ 
patna’ was scored through and ‘MuffisiT was written in its place without the 
correction being attested by P.W. 32. The witness has replied that through over¬ 
sight he bad not put his initial at the correction and I find no sufficient material 
to discredit this witness. Any way his evidence is of negative character and it 
does not contribute to the petitioner’s case. 

27. Now I shall deal with the respondent’s evidence in respect of this issue. 
The witnesses for the respondent who directly depose regarding Joypatna meet¬ 
ing, besides the. respondent, are R.Ws. 1 and 19. It has been stated by P.W. 26 
the Sub-divisional Magistrate that one Ganapati Misra. S.I. police who belonged 
to Lanjigarh P.S., attended Joypatna meeting and accompanied him to the 
police station from the place of the meeting and the Sub-divisional Magistrate 
had a talk with h.m. R. W. 1 was, though previously the Officer-in-charve of 
the Lanjigarh P.S. up to the middle of 1956, was at the time of the election the 
officer in charge of Dharmagarh P.S. and during the period of polls he was on 
special election duty and by the time of his giving evidence he has retired from 
service. According to his evidence there was no other Ganapati Misra acting as 
Police S.I. in Kalahandi district at the relevant time and so P.W. 26 must have 
referred to this witness to be present in the meeting and also in his company. 
R.W. 1 has denied the offensive speech attributed to the respondent and he has 
further denied the presence of P.W. 26 at the meeting or at Joypatna PS on 
the date of the occurrence. This police officer had been sent to be in charge of 
law and order at the polling booth the next day and so his presence at Joypatna 
meeting on 24th February 1957 was likely. He has said that he went to the 
meeting to hear what would be said and also to maintain law and order. The 
later part of his mission was certainly not correct, though the witness has got 
an inflated ideas about his all absorbing responsibility as a police officer. He does 
not remember if he had attended any other election meeting during the election 
period and cannot give any details about the other meetings. After retirement 
this witness was selected by the District Recruiting Officer of the congress as a 
Polling Officer at Talapanafor P.C.C. election and he did act as such iir 
December, 1957 i.e. very shortly before his giving evidence in court. This part 
of his statement has not been sought to be challenged in eross-examination and 
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in view of that, whatever other defects have been pointed out above in his 
evidence I am prepared to believe in his testimony. R.W. 19 is a compounder 
retired from Government service in 1953 and he is a man of Joypatna, He claims 
to have attended the meeting of the respondent from the beginning to end and 
according to him the meeting was attended to by about 200 persons and he denies 
any offensive speech in the way alleged to have been made by the respondent. 
It is Interesting to note hero that while the petitioner’s case, as sought to be plac¬ 
ed through P.W. 4, was that 400 to 500 persons attended the meeting and as 
sought to bo placed through P.W. 20, was that 2,000 persons attended the meeting, 
a definite cose has been put up to this witness in cross-examination that the 
meeting was attended to by 700 to 800 persons. Interestedness has been suggested 
to him m the way that the Zamindar of Joypatna who was the Ganatantra As-sem- 
bly candidate for that Joypatna area was the President of the Managing Com¬ 
mittee of the Joypatna hospital where his son was taking training for vaccination. 
He has disclaimed his knowledge if Joypatna Zamindar was the Pre.sident of 
the Managing Committee of the Joypatna hospital. This hospital being a Gov¬ 
ernment hospital, the President of the Managing Committee has too little scope 
for showing favour and disfavour and so the suggested interestedness and that 
indirectly connecting the respondent is too remote. While ho has been able to 
name in his cross-examination the congress worker at, Joypatna he claims 
ignorance of any man of Joypatna or any outsider working at Joypatna ns 
Ganatantra worker, though the respondent has named some workers working in 
Joypatna area. Joypatna is a village and also is a police station covering the 
surrounding area around it. So what respondent said about his worker.s might 
not necessarily mean that they were working in Joypatna village and if the 
witness could not name the Ganatantra workers no necessary adverse inference 
can be drawn against him on that score. The witness has stated that at the 
time of the election he had no sympathy for either party and after the election 
he has become a four anna member of the congress. This gets support from the 
eividence of P.W. 4 who has stated “Ram Chandra Panda of Joypatna (R.W. 19) 
who belongs to no party and is a respectable gentleman of the locality was there 
(at the meeting'). He has recently been enrolled as a congress member at my 
instance.” In view of his admitted impartiality and in absence of anything that 
has affected his credibility, I find no reason to discredit this witness. In thla 
connection I touch a little on the evidence of the respondent himself. Though 
he was put to severe cross-examination for a number of days, little has bee* 
brought out from his evidence itself to impeach his credit. He has denied to have 
made the alleged offensive speech at Joypatna. He was a responsible leader of 
a party and was the: Deputy Leader of the Opposition in the State Assembly 
besides he is a Law Graauate. Such a man is expected to have been well aware 
of what are corrupt practices in an election and it Is something unusual to expect 
that in that position he would make an offensive speech in the manner alleged 
in the open public within half a furlong from the police station when several 

g olice officers were present in the meeting and when the Magistrate Mr. Panda, 
ad been deputed with the Striking force, was camping at the police station. 
It will be something unusual to imagine that even after the arrival of the Sul>- 
divlsional Magistrate, P.W, 26, at the scene of the meeting and after the re^n- 
dent having marked his presence there (the evidence of P.W. -26 is to that effect) 
he would have continued still in an unqualified offensive and irresponsible speech 
as has been attributed to him. 


28. Apart from the direct evidence adduced on the respondent’s side some 
witnesses have been examined to prove that P.W. 26. the Sub-divisional Magis¬ 
trate was partial to the congress party and was arranging polling agents and 
workers for them and to prove that the warning Issued in the night of 24th 
February, 1957 was the result of some con'^piracy. The witnesses are R.Ws, 3 7 , 
21 and 23 R W. 3 has sought to say that he acted as the polling agent of Mr. 
Thirani at the instance of Mr, Kapur, the Sub-divlsIonal MTagistrate. No sugges¬ 
tion to Mr. Kapur has been put to that effect in cross-examination and so the 
evidence of such a witness needs to be summarily rejected. The witness has said 
that when he was asked tp be a polling agent he agreed because he was to get 
Rs, 15 which amount he had previously heard was being paid to each pollmg 
agent' but he has been constrained to admit later on that he had no knowledge 
at the time he agreed to be a polling agent as to what the remuneration was 
and he came to know of it when the amount was actually paid to him. R.W. 7 
has stated that he was a contractor under the Revenue Department under the 
control of Mr. Kapur, P.W. 26: that on 28th February, 1957 the Sub-dlvismnal 
Magistrate, P.W. 26, was going towards Teraikela village In the petitioner’s jeep 
and he picked up the witness in that jeep from his village. In the Jeep the 
Manager of Mr. Thirani was there, whom the witness did not know and P.W. 2b 
introduced him to the Manager and asked him to work for the congress. When 
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they reached at Teraikela the Sub-divisional Magistrate told the Gountia of 
Teraikela that Mr. Thirani’s Manager had come there and that they- should try 
to collect votes for Thirani, On their way back at Kesingha P.W. 26 talked with 
Parasuram Patnaik, P.W. 23, and Bhagaban Bhoi about the petitioner’s election 
and at Belkudi he so talked with Trinath Singh and he (P.W. 26) asked all of 
them to act as polling agents of Mr. Thirani and to work for Mr, Thirani. This 
witness was brought back up to the office of the petitioner at Bhawanipatna 
headquarters. There he was talking with Mr. Bhandari, the election agent of 
the petitioner, when the Zamindar of Madanpur-Rampur who was there inter¬ 
vened and told Mr, Bhandari that the witness R.W. 7 was a rogue and a pucca 
Ganatantra, whereupon the witness left the place and he conveyed the whole 
incident lo fhe respondnt next day. This witness was admittedly a polling agent 
of the respondent in several places and hia worker in the last election and accord¬ 
ing to his own statement he spent much more than the amount he got from the 
respondent during election from his own pocket. I may in this connection advert 
to the evidence of Mr. Kapur, P.W. 26, who has said “I do not remember if he 
(R.W. 7) went with me and I went to Teraikela on 28th February, 1957. It is 
not a fact that in my way to Teraikela I arranged polling agents for Mr. Thirani." 
According to the evidence of R.W. 7 not only he was persuaded by P.W. 26 to 
work for the congress but three other persons, two at Kesingha and one at 
Belkhandi were so requested to work for Mr. Thirani on the Sub-divisional 
Magistrate’s way back from Teraikela to Bhawanipatna. The suggestion to the 
Sub-divisional Magistrate in his cross-examination does not involve the names 
of the said 3 persons, nor his having arranged any polling agent on way back 
from Teraikela. Even except suggesting to him if he had taken R.W. 7 in his 
jeep to Teraikela, it has not been suggested to him that R.W. 7 was per.suaded 
by him to act as a worker for Mr. Thirani. In absence of such positive sugges¬ 
tion the evidence of R.W. 7 should have to be treated as an afterthought. I 
may further note that the respondent filed a recriminatory petition and he 
referred there to some corrupt practices committed through officers and in the 
said petition there was no reference to P.W. 26 making effort to arrange workers 
for the petitioner. The respondent has said that he was told by R.W. 7 and the 
other persons requested by Mr. Kapur from time to time to work for Mr. Thirani 
soon after they were so requested. His explanation for omission of such allega¬ 
tion in recriminatory petition is that though he had advised his lawyer about 
that point, he could not go thoroughly through the recriminatory petition at the 
time he signed it to detect the omission. There was no publication admittedly 
by the Ganatantra party in any press about such conduct of Mr. Kapur during 
the election, In view of all these circumstances I would say that the evidence 
sought to be, adduced through R.Ws, 3. 7 and 23 is an afterthought, 
As staled by the respondent R.W. 7 told him that had the peti¬ 

tioner or his election agent paid him some money to work for the 
congress, he would have played false and appropriated that to his 

own use. This is the type of man that R.W. 7 is. There are some contradictions on 
minor points in the statement of R.Ws. 7 and 23 as to what Parasuram said when so 
requested by Mr. Kapur and I do not attach any Importance thereto. As to 
R.W. 23, he is another old Ganatantra worker. While the respondent's evidence 
is that this, witness had been requested by Mr. Kapur, P.W. 26, on two occaslon.s 
i.e. on 15th I February, 1957 and 28th February, 1957 and that on both the occasions 
the witness! narrated him of the pressure exerted on him by Mr, Kapur, R.W. 23 
himself denies about telling the incident of the second occasion to the respondent. 
Thus I rejMt the evidence on the respondent’s side to the effect that Mr. Kapur, 
P.W. 26, was In fact attempting to arrange workers for the petitioner during the 
election. R.W, 21 is the solitary witness for the respondent to prove the alleged 
official consjpiracy behind the warning. Ex, 1. As he says he was at the time of 
the election making propaganda for the Ganatantra party and wa.s coming to 
headquarter.s at occasions. On 24th February 1957 he returned to Bhawanipatna 
at 9 p.M. ^he next morning he went out to bazar to take tea and he heard a . 
rumour at the tea stall where some people were talking that the respondent had 
been warnm and that he might be arrested. When he returned from the tea-stall 
he met two prominent congress workers, Adal Khan and Radha Mohan Behera, 
and they were workers of petitioner also, standing by the road side. They laughed 
a taunting llaugh at the sight of the witness and told him that warning had been 
issued to the Maharaja, the respondent. They further told him that the respondent 
would be arrested. Meanwhile Kashi Babu, the house-hoi'.d Controller of the 
respondent sent for the witness and they talked to each other about the talk of 
warning to Maharaja and Kashi Babu sent a letter to Maharaja which the witness 
delivered to Maharaja at an interior place at Muffasil. He told what he had 
heard from the bazar gossips and congress workers to Maharaja apart from 
delivering the letter. As I have already said, he is the solitary witness about this 
episode. While the respondent has stated that he heard from R.W, 21 that the 
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Suhdivlsional Magistrate was telling about It to everybody, R.W. 21 has not said 
to that extent. Though R.W, 21 says that he told the respondent what he had 
heard from Adal Khan and Radha Mohan, the respondent docs not corroborate him 
la that respect. Though R.W. 21 has said that op 24th February^ 1957 he visited 
no other village except Saleghata and Sub.selot, R.W. 11 has stated that R.W. 21 
visited Depur also that day. R.W. 21 is the owner of a press for which the respondent 
has stood surety. In \-icw of the intere.stcdness of R.W. 21 and in view of the 
fact that he is u solitary witness to the whole incident and of the fart that even 
in seme respect he gets no corroboration of the respondent him.self, I put no weight 
on his evidence. So no inference can be drawn from the evidence of this witness 
that there had t5cen a con.spiracy behind the Issue of Ihe warning. 

29. In summarising my conclusion about the Joypatna meeting I would hold 
that the direct evidence on the respondent's side is on a better footing than that 
on the petitioner’s side and cvCn ignoring the evidence on the respondent’s side, 
the evidence on the petitioner’s side Is too shaky to lead to an adverse conclusion 
against the respondent. 

20. The other subsidiary points raised In thl.s issue were (a) if any of the 
petitioner’s workers was actually frightened and his election work hampered a.s the 
result of the alleged instigation at the meeting and (b) if In absence of any 
allegation about the threats having been communicated, it woidd amount to an 
undue influence. About the actual effect of the threat there is no evidence except 
that of P.W. 4 a.id his ev'dence is hichly unreliable. As aliout the other point I 
have already slated my view in is.suc No. 2 that irrespective of lack of communi¬ 
cation, such threat of assault would amount to an undue influence. 

Issue No. 8 

21. This i.s.sue raise,s the following auestionp (1) Did the respondent in a public 
meeting at Bhawanipatna on .5th March 11157 in.stigated threatening the workers 
and .supportei-.s of the petitioner? (2) Did Angad Ghasl assault Jamal Khan that 
very day at fjha.slpara at Bhawanipatpa? (3) Wa.s Angad Gha.si a worker of the 
respondent and Jamal Khan a supporter of the petitioner. (4) Was the assault 
due to the instigation of the respondent?. As to the meeting at Bhawanipaina I 
have already di.scusscd the .same in Issue No. 1 which refers to the .same meeting 
In another connection and m.v finding has been that there was no instigation of 
violence at the Bhawanipatna meeting by the respondent. As to assault by Angad 
Ghasi on Jamal Khan in the night of 5th March 1957 at Bhawanipatna the only 
material witnsss is Jamal Khan, P.W. 44, for the petitioner. P.W, 34 Is a formal 
witness proving only the station diary entry. Kxs. 20 and 21. and the F.I.R., Fx. 19, 
No witness has been examined on the respondent’s side. P.W. 44 ha.s stated that 
in the night he was going to Malipara in Bhawanipatna town ip a jeep to appoint 
polling agent for the petitioner. He had two other companions also besides the 
driver. At a particular place while he and his two companions leaving the driver 
behind were going on foot Angad Ghasi cried out to others to come .since congress 
Jeep had come. Angad Ghasi caught hold of his two hands. Thereupon his 
companions and the driver fled awa,y, the latter with the jeep. Before the witness 
could snatch himself off, Angad gave him 3 to 4 slaps. Immediatel.v he went to 

■ the police station and lodged the F.I.R.. Ex. 19. The witness cannot say in his 
cro.s.s-examlnation if Angad had already been acquitted of the criminal case or the 
case i.s still pending. Though in his examlnation-in-chicf he referred to 3 to 4 
.slaps, he has reduced the number to 2 .slaps in his cross-examination. In a cycle 
theft case he wa.s let off on begging apo-Jogy. He was given to drinking and claims 
to have recently shaken off that habit. No witness hag come to corroborate him 
about the incident and he does not sa.y a word that Angad was the worker of the 
respondent. So I hold that no .such assault is proved cgi him and f.ir less that 
Angad Gh.T.sl was a woi’ker of the respondent. 

Issue No. 9 

32. Thl.s issue refer,s to an incident at Narla. In para 5 of the pai'llrular.s to 
the eleclion petition it is .stated that on ,3rd March, ,57 Pravakar Pu.iari, polling agent 
of the respondent, Dasarathi Pujari and Karlika Pujan and other worker.s and 
agents of the respondent threatened amongst others Kiran Chandra Singh Dco and 
C’lrlja Shankar Patnaik, the workers and elerdors—.supporting the petitioner 
resulting in a breach ol peace. The witnesses on the petitioner’s side are P.Ws 27 
and 42 and no witne.ss has been examined on the respondent’s side. P.W. 42 is 
a formal witness who proves the .station diar.y entry, Ex, 24, lodged by P.W 27. 
It recofd.s that while the informant was going in the evening in his jeep on Narla 
Toad some Ganatanlra workers were going in a procession on the road and some 
of them threw' pebbles over the jeep while the jeep was In motion and the InforTnant 
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'■■could not identify him, P.W. 27 has stated In his evidence that he was going In 
a Land-rover when just near Narla police station some people came from the front 
in a ptooes.sion and obstructed his vehicle and they were trying “assault the 
■I'ongress people." He was obstructed just for a minute or 2 when some police 
<'onstables and a A.S.l. came and the crowd dispersed. After going back for a 
distance of 10 to 1.1 yards llicy polled stones in his direction. T he A.S.l. was there 
whom he asked to make a .station diary entry. He did not kn )W who thc-y' were; 
but they were crying slogans asking vole for Ganatantra. It has been admitted 
hy the witness that there was Ganatantra candidate for the Ass'mbly Constituency 
of that urea. He has further said ‘'Id villages people .suppoi ting one party or 
other were sometimc.s having .spontaneous proce.ssiun without having any reference 
to the caildidale.s." H<e has further said "sometimes childieu were moving about 
giving slogans of one party or the other.” The witness has admitted that there was 
.no Ilag imhis vehicle and there was nothing in his vehicle to indicate that_ it was 
■41 congress vehicle. According to him the crowd stood in front of Ihe vehicle for 
a minute or so. He could not say if any in the ci'owd know l im or know what 
he was. He has -said lhai he did not tel) Ihe S.l. what was to be noted in the 
.station diary and he simply asked him to note the occurrence as he had secn lt. 
This probably explains the difference between pebbles refen-ed to in the station 
diary and'stone.s referred to by the witnc.ss. This witness was admittedly a worker 
for the congress and his brotlier-in-law is an employee in the Paper Mills. 
Irrespective of that intercstedness even if his whole evidence i'.-; taken into credit, 
it makes out »fi ease of undue influence. The members in the procession who were 
apparently .supporters of the Ganatantra party had no knowledge as to the jeep 
or its occupants and so ubviou.slv they did not Intend to throai'en anybody with 
the con.seious knowledge that the petitioner is inicrc.sted in those occupant,s. There 
is not the least in the evideni'e of P.W. 27 to prove that those who obstructed the 
ear were workeics or agents of the respondent. A point had been raised in this 
is.sue a.s to if undue Influence by workers and agents amount to undue influence by 
Ihe respondent and the undue Influence were committed with his eonsent. This 
part of the question I have already, answered in discussing issue No, 3. Another 
point that was raised was whether the result of the elcciion mateiiollv affected by 
the alleged incident. There is nothing in the pleadings indicating that the election 
was maierinlly alTeeted and no evidence has also been adduced that the election 
was affected in fact. 


Isxue No. 10 


33 This issue refers to assaults on workers and supporters cf the petitioner 
iov workers and supporters of the respondent at .Toypatna on 14th February, 1957. 
Dharamgarh on 19th February 1957 and Hheijipadar on 1st March, 1957. The 
assaults at Dharamgarh and Joypatna were alleged to have been at the instigation 
Of the respondent. Though similo]' instigations had also been alleged in respect 
of the assault ai Bhejipadar, the same was not brought into issue for reasons 
stated in Order No. 3.3. dated llth December 1957. The instigations of 
Dharmagarh and Joypatna were said to have been given at those very places in 
meeting addressed by the respondent on the very dale the assaults took place. 
This issue raised the following quec'tions (1) how far the assaults were actually 
commitl^ (2) hov.' far the alleged instigations were true tS) were the assailants 
in any o:^ those eases agents and workers of the respondent (41 were the a.ssaults 
at Dharmagarh and Joypatna due to the instigations of .the respondent and (5) 
how far the assaults materially affected the result of the election. 


34. Cpming to the incident at Joynatna it is alleged in para 9 of the parti¬ 
culars to the election petition that Karim Khan, Gobinc! Barik and Dayanidhi 
Barik, workers and supporters of the respondent, caused hurt to Mahadeo Panda 
and Basudeb Nanda to the extent of endangering their lives bv pelting stones. 
The witnesses for the petitioner are H.Ws. 4, 6, 24, 32 and 41 and the witness on 

■the. respbndent’.s side la R.W. 20, one of the alleged assailants P.W. 4 is a 

.search witness to ccric-" brickbats which wore found near the road under a 
tamarind therein Joypatna village at the alleged scheme of a.ssault. P.Ws. fi and 
41 chiim to he the eye,-witnesses to the occurrence. P W. 6 bar .stated that in 
the nigh; of the alleged occurrence Gobinda Barik and 3 other pei'.sons (named) 
threw brickbats against the jeep of the petitioner which was carrying hi.s work¬ 
ers bacld from propaganda. The jeep stopped as a result thereo.? and Mahadeo 
Panda, Balarum Seth and Akura Naik (P.W. 4T) as also the driver got down 

from thd jeep. The brickbatters ran away. T have alreadv commented upon 

the evidence of P.W. fj in connection with issu Nos, 4 and 5 and have been of 

Ihe vierY there that he is an intere.sted and unreliable witness. As about the 

incident of assault on the jeep, his house was about half a mile fiwav from the 
■place where the stones are alleged to have been pelted. He did not mark if 

any glass of the jeep was broken or anybody actually itrjured. According to 
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him theJ-e was no other person nearby at the time, The occupants of the jeep 
did not ask the witness about the names of the miscreants whom he knew while 
they were talking amongst themselves as to who they could be. The alleged 
Mcurrence is said to have taken place at 10 p.m, His business, as alleged by 
him to be there, was to ask for a cart from one Bhaga Gour. He did not pro¬ 
ceed further for asking for the cart as he was afraid of the miscroanls. The 
imxt morning he saw Mahadeo, one of the occupants of the jeep, and he told him 
the namefi of the assailants. Though he had found Mahadeo and his companiona 
in the night of the occurrence, Mahadeo did not see him that night; but he 
cannot explain how he knew that Mahadeo had not seen him in the night of the 
occurrence. He clalm.s to have good terms with the brick-batters and yet he 
never asked any of them subsequently about their conduct. If the occupants 
of the jeep were anxious to know in the night as to who were the assailants and 
if the witness knew the assailants and knew the anxiety of the occupants to 
know their names, his silently going away without disclosing their names indi¬ 
cates an unnatural conduct on the part of the witness. His presence at the 
scene is evidently due to chance. Though in the, petition it is stated that Basu- 
deb Nanda was one of the persons injured, the witness does not name him to he 
an occupant of the jeep and he further does not say that any of the occupants 
was injured, though the petitionef’s definite case in the petition is that hurt was 
cau.sed to two of the occupants to the extent of endangering their lives. P.W. 41 
claims to be one of the occupants of the jeep. He was one of the congress 
workers. According to him Mahadeo Panda told him thei names of the assail¬ 
ants then and there to his query. The witness did not know those names pre¬ 
viously and so he asked Mahadeo Panda to repeat their names just with a view 
to remember those names and Mahadeo Panda repeated their names and it .s 
how he remembers and is still remembering who those assailants were. The 
credit and the interestedness of this witness has been discussed in issue No. 1. 
All that I need add here is that the very way in which he expressed his interest 
to remember the names of the assailants and hx remembering them so long is 
enough to discredit his evidence and his evidence in that respect is contradicted 
by P.W. 6, according to whom, he, told the names of the assailants to Mahadeo 
Panda the next morning and the occupants of the jeep had not known that night 
the names of the assailants. Besides while it is the petitioner’s case that two 
of the occupants of the jeep wore injured, that is not the evidence of P.W. 41. 
P.W. 24 is a formal witness who prove.s the formal F.I.R,, but not the report of 
the first informant attached thereto and P.W. 32 is another formal witness prov¬ 
ing that the charge-sheet had been submitted in that case. Neither Mahadeo 
Panda who lodged the F.I.R. in the case, nor Basudeb Nanda, both ot whom 
have been said in the petition to have been injured, has been examined on the 
petitioner’s side. R.W. 20 has denied his participation in the alleged incident. 
Though I do not put much weight on the, said denial, the evidence on the peti¬ 
tioner’s side about the alleged incident is unreliable. 

35. Now coming to the incident of a.ssault at Dharmagarh, it is alleged in para 8 
of the petition that about 30 young men (some of them have been named) who 
were agents of the, respondent attacked and threw stones at R. P. Hota and 
D. P. Naik who were workers of the petitioner. The said workers of the petitioner 
are P.Ws. 40 and 37 respectively. Except them no other witness has been examin¬ 
ed on the side of the petitioner. One Hari Shankar Naik, who has been alleged 
as one of the assailants, has been examined at R.W. 8. In is.'nie No. 7 I have 
discussed about the unreliable and interested character of the evidence of P.W. 3T 
and in issue Nos. 4 and 5 I have similarly dealt with the interested and unreliable 
character of the evidence of P.W. 40. Both the witnesses are emplo.vees of the 
Paper Mills working for the petitioner. According to P.W.40 the assailants came 
near his jeep but not in front of it and threw dust into the jeep. The jeep was 
on motion; but when they threw dust the jeep was stopped just to enquire what 
the matter was. The assailants thereupon cried slogans. Meanwhile a constable 
came near and he told him about the conduct of the assailants. While he was 
leaving with his jeep the hood of the jeep waS pulled up by somebody of the 
crowd which he pointed out to the constable. According to the evidence of 
P.W. 37 it is the assailants who stopped the jeep from the front of it and this 
does not agree with the version of P.W. 40, according to whom the jeep was 
stopped by him and the assailants were not in front of the jeep. As to reporting, 
the matter to the constable, unlike the .story of P.W. 40, P.W. 37 has su'd that 
P.W. 40 went to the police station in front of which the incident occurred to 
report to the police. 'The police officer, who was said to have been present there, 
has not been called as a witness nor has the station diary entry, which is said 
'to have been lodged, has been proved. The most interesting feature in respect 
of this allegation is that while petitioner’s allegation in the petition is that stones 
were thrown, the witnesses have deposed that dust was thrown. In view if what 
I have observed I do not believe the story on the petitioner’s side, R.W, 8 hapi 
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denied the incident, I have not relied on his evidence while discussing Issue 
No. 7, since he has denied himself to be a worker Of the respondent, though the 
respondent has admitted that he was his worker. I do not put any weignt on his 
demol evidence. 

36. The next incident is the assault at Bhejipadar on 1st March, 1»37. The 
allegation in para 9 of the petition is that Ranjit Dandasena and some others 
(named) who were ^ents and workers of the respondent man-handled Ram 
Abtar Agarwala and Jogendra Panda, the petitioner’s workers. Jogendra I’anda 
is P.W. 14 knd Ram Abtar Agarwala is P.W. 43. Of the alleged assailants Panjit 
Dandasena is R.W. 17. P.Ws. 24 and 30 are two formal witnesses, the former 
being a Magistrate in whose court the connected criminal case is now subi idica 
and the latter is a police officer who submitted charge-sheet in that criminal case. 
Ex. B is the F.I.R. lodged by P.Ws. 14 and 43. P.W) 14 has stated that since 2nd 
March, 1967 was the date of the poll, on 1st March 1967 P.W. 43 and some 
others with one Dola Seth were going in a jeep and Dola Seth was being taken 
by them to be put at Bhejipadar to work as petitioner’s election agent. They 
left Dola Seth who was to walk on to Bhejipadar and they proceeded in the jeep 
towards Kaliakundal. They again returned to Bhejipadar to make over the 
articles of Dola Seth which were in the jeep. Ranjit Dandasena and some other 
persons (not named) were found sitting at the Gountia’s place and the witness 
asked them if they had seen Dola Seth. Ranjit Dandasena thereupon said that 
they knew no Dola Seth and asked the witness and his party to go away. He 
and his party was waiting a little when Ranjit Dandasena and others with him 
told them that they should go away or they should see. P.W. 43 meanwhile 
wanted some water to drink, whereupon R.W. 17 told him that they were agents 
of the Marwari and there was no water for them. The party then turned their 
car back. By that time many people had asgemblod near the car. R.W. 17 
instigated to kill Ihosei “Salas’’. 'Thereupon the crowd pelted brickbats. 
Members of the witness’s party got injured by such pelting. 'There was some 
police in the local school whom the party approached and the police told them 
that they could do nothing and advised them to report the matter at Junagarh 
P.S. At Junagarh they were sent by the police for medical examination over 
their injuries. In his cross-examination the witness admits that when they went 
back to Bhejipadar and the incident of assault took place Dola Seth was not there 
nearby them and he was not brought back in their jeep when they came to 
Junagarh P.S. The P.l.R. Ex. B, shows that Dola Seth was there with the witness 
when the incident took place and that he came back with the party to the police 
station at Junagarh. While the witness says that Dola Seth acted as the polling 
agent of the petitioner at Bhejipadar, the F.I.R. statea that somebot^ else acted 
as the polling agent. The story of the witness that his friend P.W. 43 asked 
R.W. 17 for water for drinking after they had been threatened to go away seems to 
be inherently unusual, P.W. 43 reports a similar story as P.W. 14. He claims to 
"have got two hits of stones, one on his right arm shoulder and the other on the 
right thigh. The manner in which he was sitting in the jeep makes it rather 
unusual that he could have got a hit on his right thigh. He also says that Dola 
Seth was hot near the scene of the incident and he was not brou^t back in the 
jeep and lie cannot explain how such statement was made in the F.I.R. to which 
ne was alio a signatory. The injury certificates alleged to have been obtained 
after medical examination have not been called and the police offleera whom 
the witness claimed to have met at the achool have not also been sought to be 
examined in corroboration. Both the witnesses were admittedly workers of the 
congress party. In view of their interestedness and in view of the incongruity of 
the story that they have given with that in the F.I.R. I am not persuaded to 
put any reliance on these witnesses, R.W. 17 has denied the alleged incident. 
His case is that 10 or 16 days prior to voting P.Ws. 14 and 43 requested him 
to work ate a worker for the petitioner which he declined, whereimon they pro¬ 
mised retaliation saying that he had not obeyed their demand. No such story 
have been put to P.Ws. 14 and 43 in their cross-examination and so I treat it to 
be an afterthought. R.W, 17 is admittedly the polling agent of the respondent. 
In the cirbumstances I put little weight In the story of denial of the incidait 
given by Mm; but that does not matter since the petitioner has not been able ta 
prove his own case. 

37 . As to the instigation of assault by the petitioner in meetings at Dharma- 
garh and Joypatna I have discussed in issue No. 7 about the truth of the allega¬ 
tions and I have held that there were no such instigations at those places, 

38. As to who of the alleged a"sailants were respondent’s agents and workers, 
it is admitted that Ranjit Dandasena at Bhajipadar was the polling agent of 
the respondent and the witnesses concerned about Bhejipadar incident do not 
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name any of the other persons named in the petition to be respondent’s workers. 
As to Dnarmagarh it has been admitted by the respondent, though denied by 
R,W. 8, that R,W. 8 was a worker of the respondent. None of the other persons 
named in the petition to be respondent’s workers in the alleged assault has been 
established to be respondent’s workers or agents. As to the alleged assaults 
at Joypatna, there is no evidence that the persons named in the petition as 
assailants were the workers or agents of the respondent. As to the point how 
far the assaults materially affected the result of the election, there ij no evidence 
whatsoever on that score. 

39. In the ultimate analysis 1 hold that the petitioner has failed to substan¬ 
tiate any of the allegations against the respondent and so I dismiss the election 
petition. Apart from the fact that the respondent examined a number of wit¬ 
nesses, the hearing of the petition covered about two months. So I direct the 

g etitioner to pay to the respondent Rs. 2,600 to wards all costs of the proceed- 
ig, over and above the sum of Rs. 250 which has been adjudged a.s cost in 
respondent’s favour against the petitioner on the latter’s withdrawing his prayer 
to be declared elected (vide Order No, ,59, dated 10th January, 1968). Interest 
on cost is allowed at 3 p.c. p.a. from to-day. 

G. K. Misha, Member, 
Election Tribunal. 

The 28th February, 1958. 


Dictated and corrected by me. 


G. K. Misha, Member, 
Election Tribunal. 

The 28th February, 1958. 
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By order, 
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